
 
BOARD MEETING – MONDAY, NOVEMBER 14TH, 2016 

AGENDA 

 

6:00 PM 

Harrigan Centennial Hall  

 

 

Regular Meeting       6:00 PM 
 

 Item         Action 
 

A. Call to Order       Acknowledge  
       
B. Roll Call        Acknowledge 

 
C. Review of Minutes       Motion to Approve 

  

AUGUST 16TH, 2016 

SEPTEMBER 1ST, 2016 

OCTOBER 17TH, 2016 

 
D. Correspondence & Other Information    Acknowledge/Questions 

 
E. Changes/Additions/Deletions to Agenda    Change/Add/Delete 

 
F. Reports 
 
G. Persons To Be Heard 

 
H. Unfinished Business  

 
1. GPIP Multi-Purpose Dock Contract Award   Discussion/Recommendation 

 
I. New Business 
      
J.  Adjournment 
 

 

The Mission  

 
It is the mission of the Gary Paxton Industrial Park Board and management, by direction of the 

Sitka Assembly, to strategically develop the park in a fiscally responsible manner that maximizes its 

economic benefit to the community through creation of meaningful jobs in conformance with 

established community plans and policies. 
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329 Harbor Drive, Suite 212, Sitka, AK 99385   

Phone: 907-747-2660 

 
 

 

Monday, October 31, 2016 

 

MEMORANDUM 

 

TO:  GPIP Board of Directors 

 

FROM: Garry White, Director 

 

SUBJECT: Gary Paxton Industrial Park (GPIP) Management Report 

 

 

1. GPIP Port Planning/Feasibility Study 

 

The CBS commissioned a planning/feasibility study with Northern Economics (NE) to 

determine potential market demand for a large vessel moorage facility, a vessel haul out 

facility, and potential uses and location of a deep water dock.  The CBS worked with NE 

over the fall and winter of 2013/2014, taking input from the community and helping to 

provide potential market demand opportunities.  Funding for the planning/feasibility 

study came from a $487k Federal appropriation for the GPIP waterfront development 

 

Northern Economics provided a preliminary screening-level feasibility assessment and 

planning study to the CBS in March 2014, which can be view on the 

www.sawmillcovc.com website.   

 

The GPIP port planning/feasibility study has been closed at this time.  Planning for the 

next steps is on hold currently.  (08/26/2014) 

 

The CBS still has $333,320 available for port planning.  (04/12/2016) 

 

The Alaska Department of Transportation has sent the CBS notification that the funds for 

planning have terminated.  The CBS is in the process of investigating this claim.  

(07/11/2016)  
 

2. Construction of a bulkhead at GPIP.     
 
Funding for the construction of a bulkhead at the GPIP was approved via statewide 

transportation GO bond in the November 2012 election.  A RFQ (request for 

qualifications) was developed, released, and advertised for engineering services for the 

bulkhead project.  The CBS received two responsive proposals to the RFQ for 

engineering services.  The CBS Assembly approved and awarded a professional service 

agreement to Moffatt and Nichol (M&N) for engineering services at their 04/22/2014 

meeting.  M&N presented conceptual plans and asked for community input on dock 

design and use during a GPIP Board meeting on 04/28/2014.  M&N provided to CBS 

staff Basis of Design and Alternative Analysis Design documentation over the summer.  

The CBS and GPIP staff placed the project on a temporary hold until a clearer direction 

http://www.sawmillcovc.com/


 2 

of the future use of the industrial site in relation to the various proposals submitted has 

been further vetted by the board and Assembly. (01/05/2015) 

 

The GPIP Board at its April 2015 meeting directed staff to investigate the feasibility of 

purchasing and bringing a floating pontoon dock to the GPIP.  Staff is currently working 

on the project.  (05/12/2015) 

 

The CBS has hired R&M Engineering – Ketchikan to investigate the conditional 

assessment and feasibility of acquiring an existing floating pontoon to be used for the 

GPIP dock.  (09/22/2015) 

 

The GPIP Board at its December 2015 meeting directed CBS staff to develop and release 

a design build request for proposal to purchase, refurbish, and install a floating dock at 

the Gary Paxton Industrial Park.  (01/11/2016) 

 

The CBS is in the process of hiring an outside engineering firm to act as the CBS’s agent 

in releasing a RFP for the dock project.  Staff hopes to have the RFP released within a 

month.  (04/12/2016) 

 

The CBS has hired Windward Project Solutions Inc. to act as the CBS’s agent in 

preparing and releasing the design building RFP for the dock project.  Windward plans to 

release the RFP on 6/15/2016.  (05/10/2016) 

 

The CBS released a design build RFP for the multipurpose dock project on June 22nd.  

The CBS had received much interest in the project.  Proposals are due August 18, 2016.  

(07/11/2016) 

 

The CBS received 4 proposals for the GPIP dock on August 18th, 2016.  All four 

proposals exceeded the available funds for the project.  The GPIP Board met on 

September 1st, 2016 to evaluate the proposals and determined that it would not request 

additional funds from the Assembly.   

 

As a result, at the GPIP Board’s recommendation, the CBS re-engaged all four 

Proposer’s in a competitive, Best & Final Offer process with restructured project 

priorities.  On September 27th, three Final Offers were received.  Those Offers include a 

total of six design options all of which accommodate freight and fishing industries and 

allow for future development that would enable use by larger vessels.  Furthermore, all 

three Proposals each contain a solution within the available funds amount.   

 

The GPIP Board met on October 17th to evaluate the 3 proposals and selected Turnagain 

Marine Construction as the best apparent value proposer.  The GPIP Board recommended 

that staff proceed with finalizing the scope of work and contract terms with Turnagain for 

board review and Assembly approval.   

 

The GPIP Board will meet on November 14th to review the contract and the Assembly 

will meet on November 22nd to approve the contract.  (10/31/2016)    

 

 

3. Marine Services Industries at the GPIP.    
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The CBS Assembly approved the Marine Services RFP at their 03/24/09 meeting.  The 

RFP was mailed to target clients worldwide.  The RFP was advertised on www.sitka.net,  

www.sawmillcove.net, and CBS website.  Additionally, the RFP was advertised in Sitka 

Sentinel, Juneau Empire, Pacific Fishing Magazine, Fishermen’s News, and the Daily 

Shipping news. 

 

The CBS received one response to the RFP from Puglia Engineering Inc. of Bellingham, 

WA.  The proposal was concept in general.  Puglia is currently working on more in-depth 

information. 

 

The Director met with Puglia Engineer and toured the Fairhaven Shipyard in late 

December 2009.  Puglia is currently investigating a feasibility study.  (01/11/2010) 

 

Puglia has determined that as it stands now, its original concept will not be feasible.  

(04/26/2011) 

 

The GPIP Board has heard from the community at multiple meetings, strategic planning 

sessions, and joint Ports and Harbors Commission meetings that there is a need for a haul 

out for larger vessels in the community. (12/16/2011)  

 

The GPIP Director is researching the marine industry in SE Alaska and looking for 

opportunities for marine service industries that would fit well with the GPIP assets.  

Research is also being done to identify funding sources for marine service industries 

infrastructure. (03/23/15) 

 

See item #1 port planning  

 

4. Bulk Water       
 
 

The CBS Administrator and GPIP Director traveled to Washington DC to meet with the 

Alaska and California delegations regarding the potential to export Sitka’s water to CA.  

(06/29/2015) 

 

The GPIP Director flew to Seattle to meet with representative of Aquaomnis, an Icelandic 

Bulk Water Company.  The purpose of the visit of was to learn about each bulk water 

source and potential export projects.  (08/31/2015)  

 

The GPIP Director has received multiple requests from companies interested in acquiring 

water for bulk export from Green Lake.  (11/02/2015) 

 

The GPIP Board of Directors recommended that a RFP be released to solicit proposals 

for entities to export Sitka’s bulk water assets.  Four separate entities attended the 

04/07/2016 GPIP Board meeting expressing interest in obtaining a contract to ship 

Sitka’s water.  (04/12/2016) 

 

The CBS received 4 proposals in response to the Bulk Water RFP released in April.  The 

GPIP Board will meet May 16th to make its recommendations to the Assembly.  

(05/10/2016) 
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The GPIP recommended and the CBS Assembly approved that the CBS enter into 3 

separate contracts with ABWI (2 contracts) and Arctic Blue Water Inc. for roughly 8.8 

billion gallons of water annually.  The CBS will receive $1.1 million dollars in non-

refundable payments that can used as water contracts from the water exporters. 

(07/11/2016) 

 

ABWI and Arctic Blue Waters missed the contractual deadline to submit non-refundable 

payments to initiate the bulk water agreements.  As such all contracts are null and void.  

The CBS is continuing to market its water assets and is will to receive proposals from any 

entity will to export Sitka’s water.  The GPIP has suggested that it will only be willing to 

recommend new contracts with entities that demonstrate the ability to ship water 

immediately or provide payments to the CBS up front.  (08/5/2016) 

 

5. Bottled Water       

 

The Director has met with multiple potential investors into the venture of bottling water 

in Sitka.  The existing bottling plant owners and operators have been included in the 

discussions.  (10/24/2013) 

 

The CBS Assembly approved setting tote/container water rates at $0.01/gallon for water 

exported in containers larger than 5 gallons at their 3/11/2014 meeting.  (03/17/2014) 

 

Multiple groups have visited and contacted the Director regarding obtaining property to 

construct another bottling plant.  (11/02/2015).   

 

The CBS is continuing to market its water assets for both bottling and bulk operations.  

(08/05/2016) 

 

6. GPIP Property Sales 

 

The CBS commissioned a professional third-party appraisal on lots at the industrial site 

in September 2014. 

 

The GPIP Board received multiple official proposals for property purchase during its fall 

and winter 2014/2015 meetings. 

 

The GPIP Board and CBS Assembly approved and sold lots 11, 12a, 13, and 17 at the 

GPIP.  Lot 11 (former GPIP wastewater treatment plant building) was sold to Silver Bay 

Seafoods (SBS) at appraised value.  SBS intends to use the building to process fish by-

product.  Lots 12a and 13 were also sold to SBS at appraised value for use in expansion 

of fish processing, value added, and cold storage.  Sale of Lot 17 to Monarch Tanner at 

appraised value to construct a tannery building was approved by the Assembly in 

January, 2015.  (03/02/15) 

 

Additionally, the GPIP Board has agreed to sell Lot 23 and the former Administration 

Building to SBS for appraised value.  The 1950’s administration building was remodel in 

2001 with grant funds from the US EDA.  The US EDA grant covenant concerning the 

sale of the building are being investigated to move the sale forward to the Assembly for 

their approval.   
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The GPIP board is still deliberating on various proposals for use of waterfront lots and 

upland property in relation to the marine services industry.  (03/23/2015) 

 

The GPIP Board recommended approval for a lease to purchase agreement between the 

CBS and Alaska Pacific & Packing (APP) for Lot 8, a 20,000 SF tidelands lease, and 

guaranteed utility and access easement to the waterfront.  APP intends to construct a 

building on Lot 8 for engineering offices, fabrication shop, and industrial freezing.  Once 

APP meets certain performance benchmarks it can purchase the property at appraised 

value.  (03/31/2015) 

 

The GPIP Board continues to receive proposal to purchase property at the GPIP.  The 

Board had directed the Director to establish an area at the park for a marshalling or 

storage yard to support the new multiple purposed dock that is proposed.  The GPIP 

additionally has asked for Director to continue to investigate private investment of a 

marine service center on lot 4 & 15.  (06/29/2015) 

 

The CBS Assembly has granted authority for approximately 25 acres adjacent to Lot 1, 

Block 2 to be marketed for development.  The Director is working with two separate 

potential water bottling operators to develop proposals for board review. 

 

A RFP for development ideas for lots 16b, 19, and 20 has been developed has advertised 

on the www.sawmillcove.com website.  Additionally, the CBS will be advertising the 

RFP in local and regional media.  (09/22/2015) 

 

The CBS did not receive any proposals for the development of lots 16b, 19, and 20 

during the RFP process which ended 3/31/2016.  (04/05/2016) 

 

Monarch Tannery has withdrawn its request to purchase lot 17 at the GPIP to build a 

larger tannery operation.  (04/12/2016) 

 

7. GPIP Property Marketing 
 
Detailed profiles of GPIP properties have been developed and approved by the Board.  

The profiles have been placed on the GPIP website at www.sawmillcove.com and will be 

used for other marketing opportunities. 

 
The Director continues to receive request for park usage post Blue Lake project. 

(02/20/2014) 

 

The Board at their May 14th meeting, heard proposals during “persons to be heard” for a 

majority of the remaining space at the GPIP.  The Board is awaiting formal proposals to 

determine use of the park in the future.  (06/24/2014) 

 

Marketing materials have been updated on the www.sawmillcove.com website and hard 

copy to reflect recent sale of property.  (03/02/2015) 
 

8. Blue Lake Dam Expansion Project    
 

The Blue Lake Dam Expansion Project has been completed.  Evacuated rock from the 

project is still being stored on park property.  Rock needs to be removed from the 

http://www.sawmillcove.com/
http://www.sawmillcove.com/
http://www.sawmillcove.com/
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property for economic development to continue on the site.  The CBS is still working on 

a solution.  (05/12/2015) 

 

The CBS Electrical Department intends to release a request for proposals of entities 

interested in purchasing rock stored at GPIP.  (06/29/2015) 

 

The CBS Electrical Department has recently investigated several plans to remove rock 

from the property.  (09/22/2015) 

 

Rock is actively leaving the park via contracts between the CBS Electric Department and 

various entities.  (07/11/2016) 

  

9. Wharfage Rates 

 

The GPIP Board set general wharfage rates for use of the waterfront property at the park.  

Rock, Sand, and Gravel was set at $1.00 per US ton; all other freight items will be on a 

case-by-case basis. (10/2/2012) 

 

A full tariff schedule is being developed for the park.  (07/09/2013) 

 

A draft tariff schedule was developed by SEDA Staff and presented to the GPIP Board 

for its review during its December 2015 meeting.  The board provided direction to hold 

off on finalizing the schedule until the dock project can be further determined.  

(01/11/2016) 

 

10. Hazard Risk Mitigation 

 

Due to the August 18, 2015 landslide that occurred at the GPIP, the CBS is assessing its 

risk to allow occupancy of municipal owned property.  The CBS Attorney is developing 

waiver language for current and future lessees of the property for day use only.  The 

Attorney is additionally investigating the potential to lease properties to entities that wish 

to lease the property for overnight housing.  (04/12/2016) 

 

The CBS has hired a consultant to complete hazard risk assessment of the property 

surrounding the GPIP properties.  A written assessment is expected this summer.  

(07/11/2016)  
 

CBS Administration has determined that the liability risk of allowing the Administration 

Building to be occupied is too great due to landslide risk and have terminated all leases in 

the building effective 9/30/2016.  (08/05/2016) 

 

11. Baranof Island Brewing Company as withdrawn its request to lease Lot 4 at the GPIP.  

(07/11/2016) 
 

12. The GPIP Board recommended that Lot 4 be lease to Alaska Pacific & Packing for a 1-

year term at its 7/13/2016 meeting.  (08/05/2016) 

 

13. The GPIP Board recommended that a portion of Lot 6 be leased to Sitka Bike & Hike at 

its 10/17/2016 meeting (10/31/2016) 
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14. The GPIP Board recommended that a portion of Lot 15 be leased to CBC Construction at 

its 10/17/2016 meeting.  (10/17/2016) 

 

 

 

 

 

































 
Thursday, November 3, 2016 

 
MEMORANDUM 

 

To:  Gary Paxton Industrial Park (GPIP) Board of Directors 

 

From:  Garry White, Director 

 

Subject: GPIP Multi-Purpose Dock Contract Award 

 

Introduction 

 

The Gary Paxton Industrial Park (GPIP) Board of Directors has recommended that the CBS enter 

into an agreement with Turnagain Marine Construction Corporation to design and construct a 

multi-purpose dock at the Gary Paxton Industrial Park. 

 

Attached is a draft contract for the Board’s review and recommendation to the Assembly for 

approval. 

 

Background 

 

Since acquiring the industrial site in 1999, the CBS has considered the potential for development 

of a deep-water port at the Industrial Park. Every Legislative Priorities list from FY2003 through 

FY2016 includes a reference to development of a marine industry and infrastructure at the SCIP 

and/or a specific funding request.   

 

Strategy No. 2 of the GPIP Board of Director’s strategic plan calls for the construction of a 

multi-purpose dock at the GPIP. 

 

The CBS was successful in working with the State Legislature to have $7.5 million dollars for 

the construction of multi-purpose dock at the GPIP included in a ~$453.5-million-dollar State 

wide transportation funding initiative in 2012, which was approved by the voters of Alaska.     

 

In the spring of 2014, the engineering firm Moffatt and Nichol was selected to plan, permit, and 

design the multi-purpose dock.   

 

The GPIP Board reviewed various potential preliminary designs for a hard faced dock in the 

winter and spring of 2015.  In April 2015, the Board directed staff to investigate the potential of 

acquiring and installing a floating dock at the park. 

 

329 Harbor Drive, Suite 212 

Sitka, AK 99835 

Phone: 907-747-2660 



The CBS hired R&M Engineering-Ketchikan to investigate the conditional assessment and 

feasibility of an available floating pontoon/dock.   

 

The GPIP Board met on November 23rd, 2015 to review a draft feasibility report on a Pontoon 

Drive Down Float for the Gary Paxton Industrial Park.  The Board gave the GPIP Director 

direction to bring back a final report and a suggested motion to move the floating dock project 

forward. 

 

The GPIP Board met in December 2015 and approved the following motion. 

 

Motion:  The GPIP Board recommends that CBS staff develop and release a design build 

RFP to purchase, refurbish, and install a floating dock at the Gary Paxton Industrial Park.  

The GPIP Board recommends that sections N, O, &, P of the former Hood Canal Bridge 

or similar floating dock be acquired.  The project should include options for $7 million 

dollars and $8.7 million dollars 

 

In an effort to enhance the opportunity for innovative solutions while maintaining a competitive 

process and firm pricing, the CBS elected to utilize a project delivery method referred to as 

design-build, where one contract is issued to a single entity for all services required to complete 

the project. 

 

The CBS hired Windward Project Solutions LLC to assist with development and release of the 

RFP.   

 

The RFP was released 6/22/2016 with available funds amount of $6.8 million allocated for the 

design-build contract.   

 

On August 18th, the CBS received four proposals in response to the Request for Proposals.  All 

four proposals exceeded the available funds amount.  The GPIP Board met on September 1 to 

evaluate the Proposals and determined that the GPIP Board would not request additional funds 

from the Assembly as necessary to award a contract at that time.   

 

As a result, at the GPIP Board’s recommendation, the CBS re-engaged all four Proposer’s in a 

competitive, Best & Final Offer process as allowed for in the RFP with restructured project 

priorities.  On September 27th, three Final Offers were received.  Those Offers include a total of 

six design options all of which accommodate freight and fishing industries and allow for future 

development that would enable use by larger vessels.  Furthermore, all three Proposals each 

contain a solution within the available funds amount.         

 

The GPIP Board met on October 17, 2016 to review the updated proposals.  The GPIP Board 

scored all proposals with the following scores: (Potential 250 points) 

 

 Turnagain Marine Construction – 249.92 points 

 Pacific Pile Marine – 240 points 

 Heko Services Inc. – 229.29 points 

 



The GPIP Board then approved the following two motions: 

 

MOTION: M/S Horan/Bevan moved to approve the proposed scores and the Apparent Best 

Value results. 

 

ACTION: Motion PASSED 4/0 on a roll call vote 

  Yeas: Charles Horan, Hugh Bevan, Scott Wagner, Dan Jones 

 

MOTION: M/S Horan/Bevan moved to support and recommend CBS staff to proceed with 

finalizing a scope of work and contract terms with Apparent Best Value Proposer on the 

condition that the Board will continue to be informed throughout the process, including an 

opportunity to review the contract prior to Administrative authorization. 

 

ACTION: Motion PASSED 4/0 on a roll call vote 

  Yeas: Charles Horan, Hugh Bevan, Scott Wagner, Dan Jones 

 

Project/Contractor Scope of Work  

 

The following is a summarization, in general terms, of the scope of work included in the attached 

Design-Build contract and does not fully describe all details of the Work.  The draft contract 

includes the Agreement, General Conditions, Supplementary Conditions, and Exhibits 1 and 2.  

Exhibit 1 describes the minimum project requirements, as were defined by the Request for 

Proposals and subsequent addenda and correspondence.  Exhibit 2 serves to further define the 

Design-Builder’s scope of work as detailed in the Proposal documents and negotiations.    

 

The Design-Builder to perform: 

 

• all management, services, labor, material, and equipment necessary to design and build 

the Project in accordance with the Contract; and, 

 

• all regulatory coordination and authorizations (permits) as required by law to construct 

the facility; and, 

 

• development and execution of a comprehensive, quality management plan including all 

testing, inspection, and documentation necessary to control and independently assure 

performance of Work is in strict compliance with applicable standards, specifications, and design 

requirements. 

 

The Project will provide a multi-purpose, floating dock facility at the Gary Paxton Industrial 

Park to serve a range of industries, including but not limited to fishing and container/cargo 

shipping.  The primary floating dock is a repurposed steel barge, 250 feet long and 74 feet wide, 

and will be accessible by a drive-down ramp with a minimum width of 14 feet.  The structure 

will accommodate the handling of loaded containers, truck and trailers, and vehicles intended to 

support vessels with a maximum draft 40 feet.     

 



A separate, new floating dock will be attached to the primary dock to allow for 120 feet of 

transient moorage for smaller vessels.  Some features of the facility include lighting, electrical 

power sources, and a fire suppression system.  Fenders, life rings, and access ladders will be 

installed to provide for safe operation.  The facility will have a 50-year design life and meet or 

exceed industry standards relating to corrosion resistance with minimal long-term maintenance. 

 

A portion of the existing deteriorated in-water structures will be removed as required to install 

the new facility.  The final design and location will not unreasonably restrict opportunities for 

future upgrades that will enhance accommodation of larger vessels, bulk water distribution, or 

other new industry.   Contingent upon the timely issuance of a contract and environmental 

authorizations, the Project is scheduled to be substantially complete by Fall 2017. 

 

Fiscal Note  
 

The GPIP Multi-purpose Dock project is funded by a $7,500,000 FY13 Designated Legislative 

Grant administered by the State of Alaska. The grant funds originated from a voter approved and 

ratified general obligation bond.  

 

A contract award in the amount of $6,800,000 would result in a project contingency of 

approximately 1% after accounting for project costs/encumbrances to date and estimated 

Construction Management and Inspection costs to complete the work.  Industry standard 

construction contingencies range from 5-10% depending on project specifics. For this project, 

Staff feels there are minimal apparent Owner risks associated with this contract.  However, since 

any unforeseen issues during construction could have cost implications it is important to have 

sufficient contingencies to avoid additional costs associated with Owner delays.  CBS staff 

recommends an additional $225,000 be added to the project budget to bring the total project 

contingency to ~4%.  Possible funding sources include the GPIP Enterprise Fund Undesignated 

Working Capital, Bulk Water Fund, and/or GPIP Contingency Fund (i.e. Environmental Fund).  

It would be a project goal to minimize the use of the additional contingency funds and to return 

as much as possible back to the funding source. 

 

Additional Information 

 

 A draft Tariff of costs and regulations to use the dock have been developed for future 

discussion and implementation.   

o The GPIP Director has held informal conversations with multiple businesses on 

potential uses of the dock for moving freight, vessel moorage, and in water vessel 

work. 

 

 An Operational Management Plan for the dock has not been fully implemented at this 

time.   

o Per Turnagain Marine’s proposal, annual maintenance expenses appear to be 

minimal due to quality of floating barge, protective coating, and cathodic 

protection. 

 



 The Strategic Plan for the GPIP includes the development of a marine services industry at 

the park.  In the GPIP Director’s opinion, the proposed multi-purpose dock will provide a 

floating work platform to support the marine service industry.  The GPIP Board is still 

working towards the development of additional infrastructure to support the marine 

service industry.  The Board will continue to advocate for funds to support the 

development of the GPIP Waterfront to support the marine service industry. 

 

 A multi-purpose dock at the GPIP will allow for greater marketing opportunities.   

 

 

Action 

 
 GPIP Board recommendation that the Assembly approval of attached agreement between 

Turnagain Marine Construction Corp. and the CBS. 
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This document has important legal consequences; consultation with an attorney is encouraged with 
respect to its use or modification.  This document should be adapted to the particular circumstances of 
the contemplated Project and the controlling Laws and Regulations. 

 
 

AGREEMENT 
BETWEEN OWNER AND DESIGN/BUILDER 

ON THE BASIS OF A STIPULATED PRICE 
Prepared by 

 

 
 

Issued and Published Jointly by 
 

 
 

 
 
 

AMERICAN COUNCIL OF ENGINEERING COMPANIES 
______________________ 

 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

______________________ 
 

AMERICAN SOCIETY OF CIVIL ENGINEERS 
_______________________ 

 
PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 

A Practice Division of the 
NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 
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This Agreement has been prepared for use with the Standard General Conditions of the Contract 
Between Owner and Design/Builder (EJCDC D-700, 2009 Edition).  Their provisions are interrelated 
and a change in one may necessitate a change in the other.  The instructions and comments contained 
in the Guide to Use of EJCDC Design/Build Documents (EJCDC D-001, 2009 Edition), including 
guides to preparation of the Request for Proposal, the Proposal Form, and Supplementary Conditions, 
are also carefully interrelated with the wording of this Agreement.   
 
 

 

Note to User 
Before entering into this Agreement, it is recommended that the parties determine if applicable Laws 
and Regulations prohibit or require alterations in the contemplated contractual arrangements and the 
assignments of responsibilities for a design/build project.  Check competitive bidding, contractor 
licensing, design professional licensing, and professional practice Laws and Regulations, among 
others. 
 
 

Copyright © 2009 National Society of Professional Engineers 
1420 King Street, Alexandria, VA 22314-2794 

(703) 684-2882 
www.nspe.org 

 
American Council of Engineering Companies 

1015 15th Street N.W., Washington, DC 20005 
(202) 347-7474 
www.acec.org 

 
American Society of Civil Engineers 

1801 Alexander Bell Drive, Reston, VA 20191-4400 
(800) 548-2723 
www.asce.org 

 
Associated General Contractors of America 

2300 Wilson Boulevard, Suite 400, Arlington, VA   22201-3308 
(703) 548-3118 
www.agc.org 

 
 

The copyright for this EJCDC document is owned jointly by the four EJCDC sponsoring organizations 
and held in trust for their benefit by NSPE. 
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AGREEMENT 

BETWEEN OWNER AND DESIGN/BUILDER 
ON THE BASIS OF A STIPULATED PRICE 

 
 

THIS AGREEMENT is by and between City & Borough of Sitka (Owner) 
     

and Turnagain Marine Construction Corporation (Design/Builder). 
 
Owner and Design/Builder hereby agree as follows: 
 
 

ARTICLE 1 - WORK 
 

1.01. Design/Builder shall complete all Work as specified or indicated in the Contract Documents.  The 
Work is generally described as follows: 

 
The design and construction of the Gary Paxton Industrial Park (GPIP) Multi-Purpose Dock 

facility (the “Project”), Project Number 90748, including: 
 

• all management, services, labor, material, and equipment necessary to design and build the 
Project in accordance with the Contract; and, 
 

• all regulatory coordination, services, and authorizations (permits) as required by law to 
construct the facility; and, 

 
• development and execution of a comprehensive, quality management plan including all testing, 

inspection, and documentation necessary to control and independently assure performance of 
the Work is in strict compliance with the Contract, applicable standards, specifications, and 
design requirements. 

 
 
ARTICLE 2 - THE PROJECT 

 
2.01. The Project, of which the Work under the Contract Documents may be the whole or only a part, is 

generally described as follows: 
 
 

Provide a functionally complete marine facility enabling access to the GPIP by a multitude of 
potential industries, as described throughout the Contract. 
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JARTICLE 3 - CONTRACT TIMES 

 
3.01. Time of the Essence 

 
A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness for 

final payment as stated in the Contract Documents are of the essence of the Contract. 
 

3.02. Dates for Substantial Completion and Final Payment   
 
A. The Work will be substantially completed on or before January 26th, 2018, and completed and 

ready for final payment in accordance with Paragraph 13.08 of the General Conditions on or 
before March 26th, 2018. 

 
3.03. Liquidated Damages 

 
A. Design/Builder and Owner recognize that time is of the essence as stated in Paragraph 3.01 above, 

and that Owner will suffer financial loss if the Work is not completed within the times specified in 
Paragraph 3.02.A above, plus any extensions thereof allowed in accordance with the General 
Conditions.  The parties also recognize the delays, expense, and difficulties involved in proving in 
a legal, arbitration, or similar proceeding the actual loss suffered by Owner if the Work is not 
completed on time.  Accordingly, instead of requiring any such proof, Owner and Design/Builder 
agree that as liquidated damages for delay (but not as a penalty), Design/Builder shall pay Owner 
$3,000.00 for each day that expires after the time specified in Paragraph 3.02.A above for 
Substantial Completion until the Work is substantially complete.  After Substantial Completion, if 
Design/Builder shall neglect, refuse, or fail to complete the remaining Work within the Contract 
Time or any proper extension thereof granted by Owner, Design/Builder shall pay Owner 
$1,000.00 for each day that expires after the time specified in Paragraph 3.02.A for completion 
and readiness for final payment until the Work is completed and ready for final payment. 

 
 

ARTICLE 4 - CONTRACT PRICE   
 
4.01. Owner shall pay Design/Builder for completion of the Work in accordance with the Contract 

Documents an amount in current funds equal to the sum of the amounts determined pursuant to 
Paragraphs 4.01.A and 4.01.B below: 

 
A. For all Work other than Unit Price Work, a Lump Sum of: 

 
($_6,800,000.00__) 
 

 
 The specific cash allowances are included in the above price and have been computed in 

accordance with Paragraph 10.02 of the General Conditions. 
 
 

ARTICLE 5 - PAYMENT PROCEDURES 
 
5.01. Design/Builder shall submit and Owner will process Applications for Payment in accordance 

with Article 13 of the General Conditions.   
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A. Progress Payments; Retainage:  Owner shall make progress payments on account of the 

Contract Price on the basis of Design/Builder's Applications for Payment which are to be 
submitted on or about the 5th day of each month during performance of the Work as provided in 
Paragraphs 5.01.A.1 and A.2 below.  All such payments will be measured by the Schedule of 
Values established in Paragraph 2.06.A.3 of the General Conditions (and in the case of Unit 
Price Work based on the number of units completed). 

 
1. Prior to Substantial Completion, progress payments will be made in an amount equal to 

the percentage indicated below, but, in each case, less the aggregate of payments 
previously made and less such amounts as Owner may withhold in accordance with 
Paragraph 13.03.B of the General Conditions. 

 
a. 95 percent of Work completed (with the balance being retainage).  If the Work has 

been 50 percent completed as determined by Owner, and if the character and 
progress of the Work have been satisfactory to Owner, then as long as the character 
and progress of the Work remain satisfactory to Owner, there will be no additional 
retainage on account of Work completed,; and 

 
b. 95 percent  of the cost of materials and equipment not incorporated in the Work (but 

delivered, suitably stored, and accompanied by documentation satisfactory to Owner 
as provided in Paragraph 13.02.A of the General Conditions), with the balance being 
retainage. 

 
2. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total 

payments to Design/Builder to 98 percent of the Contract Price (with the balance being 
retainage), less such amounts as Owner may withhold in accordance with Paragraph 
13.03.B of the General Conditions and less 150 percent of Owner's estimate of the value 
of the Work shown in the tentative list of items to be completed or corrected attached to 
the certificate of Substantial Completion. 

 
B. Final Payment.  Upon final completion and acceptance of the Work in accordance with 

paragraph 13.08 of the General Conditions, Owner shall pay the remainder of the Contract 
Price. 

 
ARTICLE 6 - INTEREST 

 
6.01. All moneys not paid when due as provided in Article 13 of the General Conditions shall bear 

interest at the rate of 4 percent per annum. 
 
 

ARTICLE 7 - DESIGN/BUILDER'S REPRESENTATIONS 
 
7.01. To induce Owner to enter into this Agreement, Design/Builder makes the following 

representations: 
 

A. Design/Builder has examined and carefully studied the Contract Documents and the other 
related data identified in the Request for Proposals, but excluding the documents described in 
paragraph 8.01.K. 
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B. Design/Builder has visited the Site and become familiar with and is satisfied as to the general, 
local, and Site conditions that may affect cost, progress, and performance of the Work. 

 
C. Design/Builder is familiar with and is satisfied as to all federal, state, and local Laws and 

Regulations that may affect cost, progress, and performance of the Work. 
 
D. Design/Builder has carefully studied all: (1) reports of explorations and tests of subsurface 

conditions at or contiguous to the Site and all drawings of physical conditions relating to 
existing surface or subsurface structures at the Site (except Underground Facilities), if any, that 
have been identified or made available by Owner and (2) reports and drawings of Hazardous 
Environmental Conditions, if any, at the Site that have been identified or made available by 
Owner. 

 
E. Design/Builder is aware of the general nature of work to be performed by Owner and others at 

the Site that relates to the Work as indicated in the Contract Documents. 
 
 F. Design/Builder has considered the information known to Design/Builder; information 

commonly known to design/builders doing business in the locality of the Site; information and 
observations obtained from visits to the Site; the Contract Documents; and the Site-related 
reports and drawings identified in the Contract Documents, with respect to the effect of such 
information, observations, and documents on (1) the cost, progress, and performance of the 
Work; (2) the means, methods, techniques, sequences, and procedures of construction to be 
employed by Design/Builder, including any specific means, methods, techniques, sequences, 
and procedures of construction expressly required by the Contract Documents; and (3) 
Design/Builder’s safety precautions and programs. 

 
G.    Based on the information and observations referred to above, Design/Builder does not consider 

that further examinations, investigations, explorations, tests, studies, or data are necessary for it 
to enter into this Contract for the performance of the Work at the Contract Price, within the 
Contract Times, and in accordance with the other terms and conditions of the Contract 
Documents. 

 
 
H.  Design/Builder has given Owner written notice of all conflicts, errors, ambiguities, or 

discrepancies that Design/Builder has discovered in the Contract Documents, and the written 
resolution thereof by Owner is acceptable to Design/Builder. 

 
I.  The Contract Documents are generally sufficient to indicate and convey understanding of all 

terms and conditions for performance and furnishing of the Work. 
 

 
ARTICLE 8 - CONTRACT DOCUMENTS 
 

8.01. The Contract Documents consist of the following: 
 

A. This Agreement (Form D-520) 
 
B. Performance Bond 
 
C. Payment Bond 
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D. Standard General Conditions of the Contract Between Owner and Design/Builder (Form D-700) 
 
E. Supplementary Conditions  

 
F. Exhibit 1 
 
G. Exhibit 2  

 
H. The following, which may be delivered, prepared, or issued after the Effective Date of this 

Agreement and are not attached hereto:  
 

1. Notice to Proceed; 
 

2. All Work Change Directives, and Change Orders amending, modifying or supplementing 
the Contract Documents pursuant to paragraph 3.04.A of the General Conditions; 

 
3. Specifications as defined in Paragraph 1.01.A.40 of the General Conditions; and 

 
4. Drawings as defined in Paragraph 1.01.A.18 of the General Conditions. 

 
8.02. The documents listed in Paragraph 8.01 above are attached to this Agreement (except as 

expressly noted otherwise above). 
 
8.03. There are no Contract Documents other than those listed above in this Article 8. 
 
8.04. The Contract Documents may only be amended, modified, or supplemented as provided in 

Paragraph 3.04 of the General Conditions. 
 
 

ARTICLE 9 - MISCELLANEOUS 
 
9.01. The Standard General Conditions of the Contract Between Owner and Design/Builder are 

referred to herein as the General Conditions. 
 
9.02. Terms used in this Agreement will have the meanings indicated in the General Conditions.  
 
9.03. No assignment by a party hereto of any rights under or interests in the Contract Documents will 

be binding on another party hereto without the written consent of the party sought to be bound; 
and, specifically but without limitation, moneys that may become due and moneys that are due 
may not be assigned without such consent (except to the extent that the effect of this restriction 
may be limited by law), and unless specifically stated to the contrary in any written consent to 
an assignment no assignment will release or discharge the assignor from any duty or 
responsibility under the Contract Documents. 

 
9.04. Owner and Design/Builder each binds itself, its partners, successors, assigns and legal 

representatives to the other party hereto, its partners, successors, assigns and legal 
representatives in respect to all covenants, agreements and obligations contained in the Contract 
Documents. 
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9.05. Any provision or part of the Contract Documents held to be void or unenforceable under any 

Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be 
valid and binding upon Owner and Design/Builder, who agree that the Contract Documents 
shall be reformed to replace such stricken provision or part thereof with a valid and enforceable 
provision that comes as close as possible to expressing the intention of the stricken provision. 
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IN WITNESS WHEREOF, Owner and Design/Builder have signed this Agreement in duplicate.  One 
counterpart each has been delivered to Owner and Design/Builder.  All portions of the Contract 
Documents have been signed, initialed or identified by Owner and Design/Builder. 
 
This Agreement will be effective on       (which is the Effective Date of the Agreement).  
 
 
 

OWNER:    DESIGN/BUILDER:    
        
            
         

By:       By:       
         

[CORPORATE SEAL] [CORPORATE SEAL] 
  

Attest:  Attest:  
       

Address for giving notices: Address for giving notices: 
        
            
        
            
        
            
      
   Engineer License No. or 

Certificate No.: 
 

  (Where applicable) 
 State:  

(If Owner is a corporation, attach evidence of 
authority to sign.  If Owner is a public body, attach 
evidence of authority to sign and resolution or 
other documents authorizing execution of this 
Agreement.) 

  

    Contractor License No.:  
   (Where applicable) 
    State:  
    
    (If Design/Builder is a corporation, attach evidence of   

authority to sign.) 
     

Designated Representative:  Designated Representative: 
   

Name:  Name:  
      

Title:  Title:  
      

Address:  Address:  
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Phone:  Phone:  
      

Facsimile:  Facsimile:  
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This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or 
modification.  This document should be adapted to the particular circumstances of the contemplated Project and the 
controlling Laws and Regulations. 

 
 
 
 

STANDARD GENERAL CONDITIONS OF THE 
CONTRACT BETWEEN 

OWNER AND DESIGN/BUILDER 
 

Prepared by 

 
 

and 
Issued and Published Jointly by 

 
 

 
 

 
 
 

AMERICAN COUNCIL OF ENGINEERING COMPANIES 
______________________ 

 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

______________________ 
 

AMERICAN SOCIETY OF CIVIL ENGINEERS 
_______________________ 

 
PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 

A Practice Division of the 
NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS  
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These General Conditions have been prepared for use with either one of the two Agreements 
between Owner and Design/Builder (EJCDC D-520 and D-525, 2009 Editions). Their provisions 
are interrelated and a change in one may necessitate a change in the others.  The comments and 
instructions contained in the Guide to Use of EJCDC Design/Build Documents (EJCDC D-001, 
2009 Edition) are also carefully interrelated with the wording of these General Conditions.   

 
 
 
 
 
 
 

Copyright © 2009 National Society of Professional Engineers 
1420 King Street, Alexandria, VA 22314-2794 

(703) 684-2882 
www.nspe.org 

 
American Council of Engineering Companies 

1015 15th Street N.W., Washington, DC 20005 
(202) 347-7474 
www.acec.org 

 
American Society of Civil Engineers 

1801 Alexander Bell Drive, Reston, VA 20191-4400 
(800) 548-2723 
www.asce.org 

 
Associated General Contractors of America 

2300 Wilson Boulevard, Suite 400, Arlington, VA   22201-3308 
(703) 548-3118 
www.agc.org 

 
 

The copyright for this EJCDC document is owned jointly by the four EJCDC sponsoring organizations 
and held in trust for their benefit by NSPE. 
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STANDARD GENERAL CONDITIONS OF THE 
CONTRACT BETWEEN 

OWNER AND DESIGN/BUILDER 
 
 

ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 
 
1.01 Defined Terms  

 
A. Wherever used in the Contract Documents and printed with initial capital letters, the following 

terms have the meanings indicated which are applicable to both the singular and plural thereof.  In 
addition to terms specifically defined, terms with initial capital letters in the Contract Documents 
include references to identified articles and paragraphs, and the titles of other documents or forms.   

 
1. Addenda: Written or graphic instruments issued prior to the opening of Proposals which 

clarify, correct or change the Request for Proposals or the Contract Documents. 
 
2. Agreement: The written instrument which is evidence of the agreement between Owner 

and Design/Builder covering the Work. 
 
3. Application for Payment: The form which is to be used by Design/Builder in requesting 

progress or final payments and which is to be accompanied by such supporting 
documentation as is required by the Contract Documents. 

 
4. Asbestos: Any material that contains more than one percent asbestos and is friable or is 

releasing asbestos fibers into the air above current action levels established by the United 
States Occupational Safety and Health Administration. 

 
5. Bonds: Performance and payment bonds and other instruments of security. 
 
6. Change Order: A written order which is signed by Design/Builder and Owner which 

authorizes an addition, deletion or revision in the Work, or an adjustment in the Contract 
Price or the Contract Times, issued on or after the Effective Date of the Agreement. 

 
7. Claim: A demand or assertion by Owner or Design/Builder seeking an adjustment of 

Contract Price or Contract Times, or both, or other relief with respect to the terms of the 
Contract.  A demand for money or services by a third party is not a claim. 

 
8. Conceptual Documents: The drawings and specifications and/or other graphic or written 

materials, criteria and information concerning Owner's requirements for the Project, such 
as design objectives and constraints, space, capacity and performance requirements, 
flexibility and expandability, including those items enumerated in the Request for 
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Proposals which show or describe the character and scope of, or relate to, the Work to be 
performed or furnished and which have been prepared by or for Owner. 

 
9. Construction: The part of the Work that is the result of performing or furnishing of labor, 

the furnishing and incorporating of materials and equipment into the Work and the 
furnishing of services (other than Design Professional Services) and documents, all as 
required by the Contract Documents. 

 
10. Construction Subagreement: A written agreement between Design/Builder and a 

construction Subcontractor for provision of Construction. 
 
11. Contract: The entire and integrated written agreement between Owner and Design/Builder 

concerning the Work.  The Contract supersedes prior negotiations, representations, or 
agreements, whether written or oral. 

 
12. Contract Documents: Those items so designated in the Agreement.  Only printed or hard 

copies of the items listed in the Agreement are Contract Documents. 
 
13. Contract Price: The moneys payable by Owner to Design/Builder for completion of the 

Work in accordance with the Contract Documents. 
 
14. Contract Times: The numbers of days or the dates stated in the Agreement to (i) achieve 

Substantial Completion, and (ii) complete the Work so that it is ready for final payment in 
accordance with Paragraph 13.08. 

 
15. Design/Builder: The individual or entity with whom Owner has entered into the 

Agreement. 
 
16. Design Subagreement: A written agreement between Design/Builder and a design 

professional for provision of Design Professional Services. 
 
17. Design Professional Services: That part of the Work comprised of services relating to the 

preparation of Drawings, Specifications, and other design submittals specified by the 
Contract Documents and required to be performed by licensed design professionals, as 
well as other services provided by or for licensed design professionals during 
Bidding/Negotiating, Construction, or Operational phases. 

 
18. Drawings: Those portions of the Contract Documents prepared by or for Design/Builder 

and approved by Owner consisting of drawings, diagrams, illustrations, schedules and 
other data which show the scope, extent, and character of the Work. 

 
19. Effective Date of the Agreement: The date indicated in the Agreement on which it becomes 

effective, but if no such date is indicated it means the date on which the Agreement is 
signed and delivered by the last of the two parties to sign and deliver.   

 
20. Field Order: A written order issued by Owner which orders minor changes in the Work 

but which does not involve a change in the Contract Price or the Contract Times. 
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21. Hazardous Environmental Condition: The presence at the Site of Asbestos, Hazardous 
Waste, PCB's, Petroleum Products or Radioactive Materials in such quantities or 
circumstances that may present a substantial danger to persons or property exposed thereto 
on connection with the Work. 

 
22. Hazardous Waste: The term Hazardous Waste shall have the meaning provided in Section 

1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from time to 
time. 

 
23. Laws or Regulations: Any and all applicable laws, rules, regulations, ordinances, codes, 

and orders of any and all governmental bodies, agencies, authorities and courts having 
jurisdiction. 

 
24. Liens: Charges, security interests or encumbrances upon real property or personal 

property. 
 
25. Milestone: A principal event specified in the Contract Documents relating to an 

intermediate completion date or time prior to Substantial Completion of all the Work. 
 
26. Notice of Award: The written notice by Owner to the successful proposer stating that upon 

compliance by the successful proposer with the conditions precedent included therein, 
within the time specified, Owner will sign and deliver the Agreement. 

 
27. Notice to Proceed: A written notice given by Owner to Design/Builder fixing the date on 

which the Contract Times will commence to run and on which Design/Builder shall start 
to perform the Work. 

 
28. Owner: The individual or entity  with whom Design/Builder has entered into the 

Agreement and for whom the Work is to be performed. 
 
29. Owner's Consultant: An individual or entity with whom the Owner may contract to furnish 

services to Owner with respect to the Project and who is identified as such in the 
Supplementary Conditions. 

 
30. Partial Utilization: Use by Owner of a substantially completed part of the Work for the 

purpose for which it is intended (or a related purpose) prior to Substantial Completion of 
all the Work. 

 
31. PCBs: Polychlorinated biphenyls. 
 
32. Petroleum: Petroleum, including crude oil or any fraction thereof which is liquid at 

standard conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds 
per square inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil refuse, gasoline, 
kerosene, and oil mixed with other non-Hazardous Wastes and crude oils. 

 
33. Project: The total construction of which the Work to be provided under the Contract 

Documents may be the whole, or a part as indicated elsewhere in the Contract Documents. 
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34. Proposal: The documents submitted by Design/Builder in response to the Request for 
Proposals setting forth the design concepts, proposed prices, and other conditions for the 
Work to be performed. 

 
35. Radioactive Material: Source, special nuclear, or byproduct material as defined by the 

Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amended from time to time. 
 
36. Request for Proposals: The document prepared by or for Owner specifying and describing 

Owner's objectives and the procedure to be followed in preparing and submitting a 
Proposal and awarding a contract. 

 
37. Resident Project Representative: The authorized representative of Owner who may be 

assigned to the Site or any part thereof. 
 
38. Schedule of Values: A schedule prepared by Design/Builder and acceptable to Owner 

indicating that portion of the Contract Price to be paid for each major component of the 
Work. 

 
39. Site: Lands or other areas designated in the Contract Documents as being furnished by 

Owner upon which Construction is to be performed, including rights-of-way and 
easements for access thereto, and such other lands furnished by Owner which are 
designated for use of Design/Builder. 

 
40. Specifications: The part of the Contract Documents prepared by or for Design/Builder and 

approved by Owner consisting of written technical descriptions of materials, equipment, 
construction systems, standards and workmanship as applied to the Work and certain 
administrative details applicable thereto. 

 
41. Subcontractor: An individual or entity other than a Supplier having a direct contract with 

Design/Builder or with any other Subcontractor for the performance of a part of the Work.  
 
42. Submittal: A written or graphic document prepared by or for Design/Builder which is 

required by the Contract Documents to be submitted to Owner by Design/Builder.  
Submittals may include Drawings, Specifications, progress schedules, shop drawings, 
samples, cash flow projections, and Schedules of Values.  Submittals other than Drawings 
and Specifications are not Contract Documents. 

 
43. Substantial Completion: The time at which the Work (or a specified part) has progressed 

to the point where it is sufficiently complete, in accordance with the Contract Documents, 
so that the Work (or a specified part) can be utilized for the purposes for which it is 
intended.  The terms "substantially complete" and "substantially completed" as applied to 
all or part of the Work refer to Substantial Completion thereof. 

 
44. Supplementary Conditions: The part of the Contract Documents which amends or 

supplements these General Conditions. 
 
45. Supplier: A manufacturer, fabricator, supplier, distributor, materialman or vendor having 

a direct contract with Design/Builder or with any Subcontractor to furnish materials or 
equipment to be incorporated in the Work by Design/Builder or any Subcontractor. 
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46. Unit Price Work: Work to be paid for on the basis of unit prices. 
 
47. Work: The entire design and construction or the various separately identifiable parts 

thereof required to be performed or furnished under the Contract Documents.  Work 
includes and is the result of performing or furnishing Design Professional Services and 
Construction required by the Contract Documents. 

 
48. Work Change Directive: A written directive to Design/Builder, issued on or after the 

Effective Date of the Agreement and signed by Owner ordering an addition, deletion or 
revision in the Work, or responding to differing site conditions under which the Work is 
to be performed or to emergencies.  A Work Change Directive will not change the Contract 
Price or the Contract Times, but is evidence that the parties expect that the change directed 
or documented by a Work Change Directive will be incorporated in a subsequently issued 
Change Order following negotiations by the parties as to its effect, if any, on the Contract 
Price or Contract Times. 

 
1.02 Terminology  
 

A. The words and terms discussed in Paragraph 1.02.B are not defined terms, but when used in   the 
Contract Documents have the indicated meanings. 

 
B. Intent of Certain Terms or Adjectives: 
 

1. The word "day" shall constitute a calendar day of 24 hours measured from midnight to the 
next midnight. 

 
2. The word "defective," when modifying the word "Construction" refers to Construction 

that is unsatisfactory, faulty, or deficient in that it does not conform to the Contract 
Documents, or does not meet the requirements of any inspection, reference standard, test 
or approval referred to in the Contract Documents, or has been damaged prior to Owner's 
final payment (unless responsibility for the protection thereof has been assumed by Owner 
at Substantial Completion) provided that the defect was not caused by Owner. 

  
3. The word "furnish," when used in connection with services, materials, or equipment, shall 

mean to supply and deliver said services, materials or equipment to the Site (or some other 
specified location) ready for use or installation and in usable or operable condition. 

 
4. The word "install," when used in connection with services, materials, or equipment, shall 

mean to put into use or place in final position said services, materials or equipment or 
equipment complete and ready for intended use.  

 
5. The words "perform" or "provide" when used in connection with services, materials, or 

equipment, shall mean to furnish and install said services, materials, or equipment 
complete and ready for intended use. 

 
6. When "furnish," "install," "perform," or "provide" is not used in connection with services, 

materials, or equipment in a context clearly requiring an obligation of Design/Builder, 
"provide" is implied.  
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7. Unless stated otherwise in the Contract Documents, words or phrases that have a well-

known technical or construction industry or trade meaning are used in the Contract 
Documents in accordance with that meaning. 

 
 

ARTICLE 2 – PRELIMINARY MATTERS 
 

2.01 Delivery of Bonds  
 
A. When Design/Builder delivers the executed Agreements to Owner, Design/Builder shall also 

deliver to Owner such Bonds as Design/Builder may be required to furnish in accordance with 
Paragraph 5.01.A. 

 
B. Evidence of Insurance:  Before any Work is started, Design/Builder and Owner shall each deliver 

to the other those certificates of insurance that Design/Builder and Owner respectively are required 
to purchase and maintain in accordance with Article 5. 

 
2.02 Commencement of Contract Times; Notice to Proceed  

 
A. The Contract Times will commence to run on the thirtieth day after the Effective Date of the 

Agreement, or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed.  A 
Notice to Proceed may be given at any time within thirty days after the Effective Date of the 
Agreement.  Unless agreed to in writing by Owner and Design/Builder, the Contract Times will 
commence to run no later than the ninetieth day after the last day for receipt of the Proposal or the 
thirtieth day after the Effective Date of the Agreement, whichever date is earlier. 

 
2.03 Starting the Work  

 
A. Design/Builder shall start to perform the Work on the date when the Contract Times commence to 

run.  No Work shall be done at the Site prior to the date on which the Contract Times commence 
to run. 

 
2.04 Before Starting the Work  

 
A. Design/Builder's Review of Conceptual Documents: Before undertaking the Work, Design/Builder 

shall carefully study and compare those Conceptual Documents prepared by Owner and check and 
verify pertinent figures therein and all applicable field measurements.  Design/Builder shall 
promptly report in writing to Owner any conflict, error, ambiguity, or discrepancy which 
Design/Builder may discover and shall obtain a written interpretation or clarification from Owner 
before proceeding with any Work affected thereby; however, Design/Builder shall not be liable to 
Owner for failure to report any conflict, error, ambiguity, or discrepancy in the Conceptual 
Documents unless Design/Builder knew thereof.   

 
B. Preliminary Schedules:  Within 10 days after commencement of the Contract Times (unless 

otherwise specified in the Contract Documents), Design/Builder shall submit the following to 
Owner for its timely review: 
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1. A preliminary progress schedule indicating the times (numbers of days or dates) for 
starting and completing the various stages of the Work, including any Milestones specified 
in the Contract Documents; 

 
2. A preliminary schedule of Submittals which will list each required Submittal and the times 

for submitting, reviewing and processing each Submittal; 
 
3. A preliminary Schedule of Values for all of the Work which will include quantities and 

prices of items which when added together equal the Contract Price and subdivides the 
Work into component parts in sufficient detail to serve as the basis for progress payments 
during performance of the Work.  Such prices will include an appropriate amount of 
overhead and profit applicable to each item of Work; and 

 
4. A preliminary cash flow projection estimating that portion of the Contract Price to be due 

during each month of performance. 
 
 

2.05 Initial Conference  
 
A. Within twenty days after the Contract Times start to run, Design/Builder will arrange a conference 

attended by Owner and Design/Builder and others as appropriate to establish a working 
understanding among the parties as to the Work and to discuss the design concepts, schedules 
referred to in Paragraph 2.04.B, procedures for handling Submittals, processing Applications for 
Payment, maintaining required records, items required pursuant to Paragraph 8.01.A.6 and other 
matters.  

 
B. At the initial conference Owner and Design/Builder each shall designate, in writing, a specific 

individual to act as its authorized representative with respect to the services and responsibilities 
under the Contract.  Such individuals shall have the authority to transmit instructions, receive 
information, render decisions relative to the Contract, and otherwise act on behalf of each respective 
party.  

 
2.06 Initial Acceptance of Schedules  

 
A. At least ten days before submission of the first Application for Payment (unless otherwise provided 

in the Contract Documents), Design/Builder will arrange a conference attended by Design/Builder, 
Owner and others as appropriate to review for acceptability the schedules submitted in accordance 
with Paragraph 2.04.B.  Design/Builder shall have an additional ten days to make corrections and 
adjustments and to complete and resubmit the schedules.  No progress payment shall be made to  
Design/Builder until the acceptable schedules are submitted to Owner.   

 
1. The progress schedule will be acceptable to Owner if it provides an orderly progression 

of the Work to completion within any specified Milestones and the Contract Times.  Such 
acceptance will not impose on Owner responsibility for the progress schedule, for 
sequencing, scheduling or progress of the Work nor interfere with nor relieve 
Design/Builder from Design/Builder's full responsibility therefor. 

 
2. Design/Builder's schedule of Submittals will be acceptable to Owner if it provides a 

workable arrangement for reviewing and processing the required Submittals. 
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3. Design/Builder's Schedule of Values will be acceptable to Owner as to form and substance 

if it provides a reasonable allocation of the Contract Price to component parts of the work. 
 
 

ARTICLE 3 – CONTRACT DOCUMENTS:  INTENT, AMENDING, REUSE 
  

 
3.01 Intent  

 
A. The Contract Documents are complementary; what is called for by one is as binding as if called for 

by all. 
 
B. It is the intent of the Contract Documents including but not limited to the Conceptual Documents, 

the Drawings, and the Specifications to describe a functionally complete Project (or part thereof) 
to be designed and constructed in accordance with the Contract Documents.  Design/Builder will 
furnish or perform all labor, documentation, services, materials, and equipment that may reasonably 
be inferred from the Contract Documents or from prevailing custom or trade usage as being required 
to produce the intended result whether or not specifically called, for at no additional cost to Owner.   

 
3.02 Reference Standards  

 
A. Standards, Specifications, Codes, Laws or Regulations. 
 

1. Reference to standards, specifications, manuals or codes of any technical society, 
organization or association, or to Laws or Regulations, whether such reference be specific 
or by implication, shall mean the standard, specification, manual, code, or Laws or 
Regulations in effect on the Effective Date except as may be otherwise specifically stated 
in the Contract Documents. 

 
2. No provision of any such standard, specification, manual, or code, or instruction of a 

Supplier, shall be effective to change the duties and responsibilities of Owner, 
Design/Builder, or any of their subcontractors, consultants, agents, or employees from 
those set forth in the Contract Documents, nor shall it be effective to assign to Owner or 
its officers, directors, members, partners, employees, agents, consultants, or 
subcontractors any duty or authority to supervise or direct the furnishing or performance 
of the Work or any duty or authority to undertake responsibility inconsistent with the 
provisions of the Contract Documents. 

 
3.03 Resolving Discrepancies  

 
A. In the event of a discrepancy between the Conceptual Documents on the one hand and the Proposal 

or Drawings or Specifications on the other hand, the Conceptual Documents will control except 
when Owner has approved a Submittal pursuant to Paragraph 6.17.B.   

 
B. Except as otherwise specifically stated in the Contract Documents, the provisions of the Contract 

Documents shall take precedence in resolving any conflict, error, ambiguity, or discrepancy 
between the provisions of the Contract Documents and: 
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1. The provisions of any such standard, specification, manual, code, or instruction (whether 
or not specifically incorporated by reference in the Contract Documents); or 

 
2. The provisions of any such Laws or Regulations applicable to the performance of the 

Work (unless such an interpretation of the provisions of the Contract Documents would 
result in violation of such Law or Regulation). 

 
3.04 Amending and Supplementing Contract Documents  

 
A. The Contract Documents may be amended to provide for additions, deletions, and revisions in the 

Work or to modify the terms and conditions thereof in one or more of the following ways: 
 

1. Owner's approval of required Submittals (pursuant to Paragraph 6.17.B); 
 
2. A Work Change Directive; 
 
3. A Change Order; 
 
4. A Field Order. 

 
3.05 Reuse of Documents  

 
A. All documents including Drawings and Specifications prepared or furnished by Design/Builder 

pursuant to this Agreement are for Design/Builder's own use, and Design/Builder shall retain an 
ownership and property interest therein whether or not the Project is completed.  Owner may make 
and retain copies for information and reference in connection with the use and occupancy of the 
Project by Owner and others.  However, such documents are not intended or represented to be 
suitable for reuse by Owner or others on extensions of the Project or on any other project.  Any 
reuse or any continued use after any termination without written verification or adaptation by 
Design/Builder for the specific purpose intended will be at Owner's sole risk and without liability 
or legal exposure to Design/Builder and Owner shall indemnify and hold harmless Design/Builder 
and Subcontractors from all claims, damages, losses and expenses including attorneys' fees arising 
out of or resulting therefrom.  Any such verification or adaptation will entitle Design/Builder to 
further compensation at rates to be agreed upon by Owner and Design/Builder. 

 
3.06 Electronic Data  

 
A. Unless otherwise stated in the Supplementary Conditions, the data furnished by Owner to 

Design/Builder or Design/Builder to Owner that may be relied upon are limited to the printed copies 
(also known as hard copies).  Files in electronic media format of text, data, graphics, or other types 
are furnished only for the convenience of the receiving party.  Any conclusion or information 
obtained or derived from such electronic files will be at the user's sole risk.  If there is a discrepancy 
between the electronic files and the hard copies, the hard copies govern. 

 
B. Because data stored in electronic media format can deteriorate or be modified inadvertently or 

otherwise without authorization of the data's creator, the party receiving electronic files agrees that 
it will perform acceptance tests or procedures within 60 days, after which the receiving party shall 
be deemed to have accepted the data thus transferred.  Any errors detected within the 60-day 
acceptance period will be corrected by the transferring party.   
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C. When transferring documents in electronic media format, the transferring party makes no 

representations as to long term compatibility, usability, or readability of documents resulting from 
the use of software application packages, operating systems, or computer hardware differing from 
those used by the data’s creator. 

 
 

ARTICLE 4 – AVAILABILITY OF LANDS; DIFFERING SITE CONDITIONS ; REFERENCE 
POINTS; HAZARDOUS ENVIRONMENTAL CONDITIONS 

 
4.01 Availability of Lands  

 
A. Owner shall furnish the Site.  Owner shall notify Design/Builder of any encumbrances or 

restrictions not of general application but specifically related to use of the Site which 
Design/Builder will have to comply in performing the Work.  Unless otherwise provided in the 
Contract Documents, Owner will obtain in a timely manner and pay for easements for permanent 
structures or permanent changes in existing facilities.  If Design/Builder and Owner are unable to 
agree on entitlement to or the amount or extent of any adjustments in the Contract Price or the 
Contract Times as a result of any delay in Owner's furnishing the Site, Design/Builder may make a 
Claim therefor as provided in Article 9. 

 
B. Upon reasonable written request, Owner shall furnish Design/Builder with a current statement of 

record legal title and legal description of the lands upon which the Construction is to be performed 
and Owner's interest therein as necessary for giving notice of or filing a mechanic's or construction 
lien against such lands in accordance with applicable Laws or Regulations. 

 
C. Design/Builder shall provide for all additional lands and access thereto that may be required for 

temporary construction facilities or storage of materials and equipment. 
 
 
 

4.02 Differing Site Conditions  
 
A. Design/Builder shall promptly, and before the conditions are disturbed, give a written notice to 

Owner of (i) subsurface or latent physical conditions at the Site which differ materially from those 
indicated in the Contract Documents, or (ii) unknown physical conditions at the Site, of an unusual 
nature, which differ materially from those ordinarily encountered and generally recognized as 
inhering in work of the character called for by the Contract Documents. 

 
B. Owner will investigate the Site conditions promptly after receiving the notice.  If the conditions do 

materially so differ and cause an increase or decrease in the Design/Builder's cost of, or the time 
required for, performing any part of the Work, whether or not changed as a result of the conditions, 
an equitable adjustment shall be made under this clause and the  Contract Price or Times modified 
in writing by Change Order in accordance with Article 9. 

 
C. No request by Design/Builder for an equitable adjustment under Paragraph 4.02 shall be allowed 

unless Design/Builder has given the written notice required; provided that the time prescribed in 
9.03.A for giving written notice may be extended by Owner. 

 

Project No. 90748
General Conditions, Page 15 of 53



EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder 
Copyright © 2009 National Society of Professional Engineers for EJCDC.  All rights reserved. 

14 
 

D. The provisions of this Paragraph 4.02 are not intended to apply to a Hazardous Environmental 
Condition uncovered or revealed at the Site. 

 
4.03 Reference Points  

 
A. Design/Builder shall be responsible for laying out the Work and shall protect and preserve the 

reference points and property monuments established by Owner pursuant to Paragraph 8.01.A.6.e, 
and shall make no changes or relocations without the prior written approval of Owner.  
Design/Builder shall report to Owner whenever any reference point or property monument is lost 
or destroyed or requires relocation because of necessary changes in grades or locations, and shall 
be responsible for the accurate replacement or relocation of such reference points or property 
monuments by professionally qualified personnel. 

 
4.04 Hazardous Environmental Condition at Site  

 
A. Design/Builder will not be responsible for any Hazardous Environmental Condition encountered at 

the Site which was not identified in the Contract Documents to be within the scope of the Work.  
Design/Builder shall be responsible for materials creating a Hazardous Environmental Condition 
created by any materials brought to the Site by Design/Builder, Subcontractors, Suppliers or anyone 
else for whom Design/Builder is responsible.  

 
B. If Design/Builder encounters a Hazardous Environmental Condition, Design/Builder shall 

immediately: (i) secure or otherwise isolate such condition; (ii) stop all Construction in connection 
with such condition and in any area affected thereby (except in an emergency as required by 
Paragraph 6.16); and (iii) notify Owner (and thereafter confirm such notice in writing).  Owner 
shall promptly determine the necessity of retaining a qualified expert to evaluate such condition or 
take corrective action, if any. 

 
C. Design/Builder shall not be required to resume Construction in connection with such Hazardous 

Environmental Condition or in any such affected area until after Owner has obtained any required 
permits related thereto and delivered to Design/Builder written notice (i) specifying that such 
condition and any affected area is or has been rendered safe for the resumption of Construction, or 
(ii) specifying any special conditions under which such Construction may be resumed safely.  If 
Owner and Design/Builder cannot agree as to entitlement to or the amount or extent of an 
adjustment, if any, in Contract Price or Contract Times as a result of such Construction stoppage 
or such special conditions under which Construction is agreed to be resumed by Design/Builder, 
either party may make a Claim therefor as provided in Article 9. 

 
D. If after receipt of such special written notice Design/Builder does not agree to resume Construction 

based on a reasonable belief it is unsafe, or does not agree to resume such Construction under such 
special conditions, then Owner may order such portion of the Work that is related to such Hazardous 
Environmental Condition to be deleted from the Work.  If Owner and Design/Builder cannot agree 
as to entitlement to or the amount or extent of an adjustment, if any, in Contract Price or Contract 
Times as a result of deleting such portion of the Work, then either party may make a Claim therefor 
as provided in Article 9.  Owner may have such deleted portion of the Work performed by Owner's 
own forces or others in accordance with Article 7. 

 
E. To the fullest extent permitted by Laws or Regulations, Owner shall indemnify and hold harmless 

Design/Builder, Subcontractors, Suppliers and the officers, directors, partners, employees, agents, 
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other consultants and subcontractors of each and any of them from and against all claims, costs, 
losses and damages (including but not limited to all fees and charges of engineers, architects, 
attorneys and other professionals and all court or arbitration or other dispute resolution costs) 
arising out of or resulting from such Hazardous Environmental Condition, provided that such 
Hazardous Environmental Condition: (i) was not shown or indicated in the Contract Documents to 
be included in the scope of the Work, and (iii) was not created by Design/Builder or by anyone for 
whom Design/Builder is responsible.  Nothing in this Paragraph 4.04.E shall obligate Owner to 
indemnify any individual or entity from and against the consequences of that individual's or entity's 
own negligence.  

 
F. To the fullest extent permitted by Laws or Regulations, Design/Builder shall indemnify and hold 

harmless Owner, Owner's Consultant and the officers, directors, partners, employees, agents, other 
consultants and subcontractors of each and any of them from and against all claims, costs, losses 
and damages (including but not limited to all fees and charges of engineers, architects, attorneys 
and other professionals and all court or arbitration or other dispute resolution costs) arising out of 
or resulting from such Hazardous Environmental Condition created by Design/Builder or anyone 
for whom Design/Builder is responsible.  Nothing in this Paragraph 4.04.F shall obligate 
Design/Builder to indemnify any individual or entity from and against the consequences of that 
individual's or entity's own negligence.  

 
 

ARTICLE 5 – BONDS AND INSURANCE 
 

5.01 Performance, Payment and Other Bonds  
 
A. Design/Builder shall furnish performance and payment Bonds, each in an amount at least equal to 

the Contract Price as security for the faithful performance and payment of all Design/Builder's 
obligations to furnish, provide and pay for Work and related materials under the Contract 
Documents.  These Bonds shall remain in effect at least until one year after the date when final 
payment becomes due, except as provided otherwise by Laws or Regulations or by the Contract 
Documents.  Design/Builder shall also furnish such other Bonds as are required by the Contract 
Documents. 

 
B. All Bonds shall be in the form prescribed by the Contract Documents except as provided otherwise 

by Laws or Regulations, and shall be executed by such sureties as are named in the current list of 
"Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 
Acceptable Reinsuring Companies" as published in Circular 570 (amended) by the Financial 
Management Service, Surety Bond Branch, U.S. Department of the Treasury.  All Bonds signed by 
an agent or attorney-in-fact must be accompanied by a certified copy of that individual's authority 
to bind the surety.  The evidence of authority shall show that it is effective on the date the agent or 
attorney-in-fact signed each bond. 

 
C. If the surety on any Bond furnished by Design/Builder is declared a bankrupt or becomes insolvent 

or its right to do business is terminated in any state where any part of the Project is located or it 
ceases to meet the requirements of Paragraph 5.01.B and 5.02,  Design/Builder shall within twenty 
days thereafter substitute another Bond and surety, both of which shall comply with the 
requirements of Paragraphs 5.01.B and 5.02. 
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5.02 Licensed Sureties and Insurers  
 
A. All Bonds and insurance required by the Contract Documents to be purchased and maintained by 

Owner or Design/Builder shall be obtained from surety or insurance companies that are duly 
licensed or authorized in the jurisdiction in which the Project is located to issue Bonds or insurance 
policies for the limits and coverages so required.  Such surety and insurance companies shall also 
meet such additional requirements and qualifications as may be provided in the Supplementary 
Conditions. 

 
5.03 Certificates of Insurance  

 
A. Design/Builder shall deliver to Owner, with copies to each additional insured and loss payee 

identified in the Supplementary Conditions, certificates of insurance (and other evidence of 
insurance requested by Owner or any other additional insured or loss payee) which  Design/Builder 
is required to purchase and maintain.   

 
B. Owner shall deliver to Design/Builder, with copies to each additional insured and loss payee 

identified in the Supplementary Conditions, certificates of insurance (and other evidence of 
insurance requested by Design/Builder or any other additional insured) which Owner is required 
to purchase and maintain. 

 
C. Failure of Owner to demand such certificates or other evidence of Design/Builder's full compliance 

with these insurance requirements or failure of Owner to identify a deficiency in compliance from 
the evidence provided shall not be construed as a waiver of Design/Builder's obligation to maintain 
such insurance. 

 
D. Owner does not represent that insurance coverage and limits established in this Contract 

necessarily will be adequate to protect Design/Builder. 
 

E. The insurance and insurance limits required herein shall not be deemed as a limitation on 
Design/Builder's liability  under the indemnities granted to Owner and others in the Contract 
Documents.  

 
 

5.04 Design/Builder's Insurance  
 
A. Design/Builder shall purchase and maintain such insurance as is appropriate for the Work being 

performed and as will provide protection from claims set forth below which may arise out of or 
result from Design/Builder's performance of the Work and Design/Builder's other obligations under 
the Contract Documents, whether it is to be performed by Design/Builder, any Subcontractor or 
Supplier or by anyone directly or indirectly employed by any of them to perform any of the Work, 
or by anyone for whose acts any of them may be liable: 

 
1. Claims under workers' compensation, disability benefits and other similar employee 

benefit acts; 
 
2.   Claims based on the provision of professional services, including but not limited to the 

design services performed by Design/Builder, to be insured under a professional liability 
insurance policy or endorsement; 
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2. Claims for damages because of bodily injury, occupational sickness or disease, or death 

of Design/Builder's employees; 
 
3. Claims for damages because of bodily injury, sickness or disease, or death of any person 

other than Design/Builder's employees; 
 
4. Claims for damages insured by reasonably available personal injury liability coverage 

which are sustained (i) by any person as a result of an offense directly or indirectly related 
to the employment of such person by Design/Builder, or (ii) by any other person for any 
other reason; 

 
5. Claims for damages, other than to the Work itself, because of injury to or destruction of 

tangible property wherever located, including loss of use resulting therefrom; and 
 
6. Claims for damages because of bodily injury or death of any person or property damage 

arising out of the ownership, maintenance or use of any motor vehicle. 
 

B. The policies of insurance required by  paragraph 5.04.A shall: 
 

1. With respect to insurance required by Paragraphs 5.04.A.3 through 5.04.A.6 inclusive, be 
written on an occurrence basis, include as additional insureds Owner and Owner's 
Consultants and any other persons or entities indicated in the Supplementary Conditions 
(subject to any customary exclusion in respect of professional liability), all of whom shall 
be listed as additional insureds, and include coverage for the respective officers, directors, 
members, partners, and employees, agents, and other consultants and subcontractors of 
each and any of all such additional insureds, and the insurance afforded to these additional 
insureds shall provide primary coverage for all claims covered thereby; 

 
2. Include at least the specific overages and be written for not less than the limits of liability 

provided in the Supplementary Conditions or required by Laws or Regulations, whichever 
is greater; 

 
3. Include contractual liability insurance covering Design/Builder's indemnity obligations 

under Paragraphs 6.11 and 6.21; 
 
4. Contain a provision or endorsement that the coverage afforded will not be canceled, 

materially changed or renewal refused until at least thirty days' prior written notice has 
been given to Owner and each other additional insured indicated in the Supplementary 
Conditions to whom a certificate of insurance has been issued (and the certificates of 
insurance furnished by the Design/Builder pursuant to Paragraph 5.03 will so provide); 

 
5. Remain in effect at least until final payment and at all times thereafter when 

Design/Builder may be correcting, removing or replacing defective Construction in 
accordance with Paragraphs 12.06 and 12.07; and 

 
7.  Include completed operations coverage: 

 
a. Such insurance shall remain in effect for two years after final payment.  
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b. Design/Builder shall furnish Owner and each other additional insured indicated in the 

Supplementary Conditions to whom a certificate of insurance has been issued evidence 
satisfactory to Owner and any such additional insured of continuation of such insurance 
at final payment and one year thereafter. 

 
5.05 Owner's Liability Insurance  

 
A. In addition to the insurance required to be provided by Design/Builder under Paragraph 5.04, 

Owner, at Owner's option, may purchase and maintain at Owner's expense Owner's own liability 
insurance as will protect Owner against claims which may arise from operations under the Contract 
Documents. 

 
5.06 Property Insurance  

 
A. Unless otherwise provided in the Supplementary Conditions, Owner shall purchase and maintain 

property insurance upon the Construction at the Site in the amount of the full replacement cost 
thereof (subject to such deductible amounts as may be provided in the Supplementary Conditions 
or required by Laws or Regulations).  This insurance will: 

 
1. Include the interests of Owner, Owner's Consultant, Design/Builder, Subcontractors, and 

any other individuals or entities indicated in the Supplementary Conditions, and the 
officers, directors, members, partners, employees, agents, and other consultants and 
subcontractors of each and any of them, each of whom is deemed to have an insurable 
interest and shall be listed as a loss payee; 

2. Be written on a Builder's Risk "all-risk" policy form that shall at least include insurance 
for physical loss and damage to the Construction, temporary buildings, falsework, and all 
materials and equipment in transit, and shall insure against at least the following perils or 
causes of loss:  fire, lightning, extended coverage, theft, vandalism and malicious 
mischief, earthquake, collapse, debris removal, demolition occasioned by enforcement of 
Laws or Regulations, water damage (other than that caused by flood), and such other perils 
or causes of loss as may be specifically required by the Supplementary Conditions; 

 
3. Include expenses incurred in the repair or replacement of any insured property (including 

but not limited to fees and charges of engineers and architects); 
 
4. Cover materials and equipment stored at the Site or at another location that was agreed to 

in writing by Owner prior to being incorporated in the Construction, provided that such 
materials and equipment have been included in an Application for Payment approved by 
Owner; 

 
5. Allow for partial utilization by Owner of the Work; 
 
6. Include testing and start-up; and 
 
7. Be maintained in effect until final payment is made unless otherwise agreed to in writing 

by Owner and Design/Builder with thirty days' written notice to each other loss payee to 
whom a certificate of insurance has been issued. 
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B. Owner shall purchase and maintain such equipment breakdown insurance or additional property 
insurance as may be required by the Supplementary Conditions or Laws or Regulations which will 
include the interests of Owner, Owner's Consultants, Design/Builder, Subcontractors, and any other 
individuals or entities indicated in the Supplementary Conditions, each of whom is deemed to have 
an insurable interest and shall be listed as a loss payee. 

 
C. All the policies of insurance (and the certificates or other evidence thereof) required to be purchased 

and maintained by Owner in accordance with this Paragraph 5.06 will contain a provision or 
endorsement that the coverage afforded will not be canceled or materially changed or renewal 
refused until at least 30 days' prior written notice has been given to Design/Builder and to each 
other loss payee to whom a certificate of insurance has been issued and will contain waiver 
provisions in accordance with Paragraph 5.07. 

 
D. Owner shall not be responsible for purchasing and maintaining any property insurance to protect 

the interests of Design/Builder, Subcontractors, Suppliers, or others in the Work to the extent of 
any deductible amounts that are identified in the Supplementary Conditions.  The risk of loss within 
such identified deductible amount will be borne by Design/Builder, Subcontractor, or others 
suffering any such loss and if any of them wishes property insurance coverage within the limits of 
such amounts, each may purchase and maintain it at the purchaser's own expense. 

 
E. If Design/Builder requests in writing that other special insurance be included in the property 

insurance policies provided under this Paragraph 5.06, Owner shall, if possible, include such 
insurance, and the cost thereof will be charged to Design/Builder by appropriate Change Order.  
Prior to commencement of the Work at the Site, Owner shall in writing advise Design/Builder 
whether or not such other insurance has been procured by Owner. 

 
5.07 Waiver of Rights  

 
A. Owner and Design/Builder intend that all policies purchased in accordance with Paragraph 5.06 

will protect Owner, Owner's Consultant, Design/Builder, Subcontractors, Suppliers, and all other 
individuals or entities identified in the Supplementary Conditions as loss payees (and the officers, 
directors, members, partners, employees, agents, and other consultants and subcontractors of each 
and any of them) in such policies and will provide primary coverage for all losses and damages 
caused by the perils or causes of loss covered thereby.  All such policies shall contain provisions 
to the effect that in the event of payment of any loss or damage the insurers will have no rights of 
recovery against any of the insureds or loss payees thereunder.  Owner and Design/Builder waive 
all rights against each other and their respective officers, directors, members, partners, employees, 
agents, and other consultants and subcontractors of each and any of them for all losses and damages 
caused by, arising out of or resulting from any of the perils or causes of loss covered by such 
policies and any other property insurance applicable to the Work; and, in addition, waive all such 
rights against Owner's Consultant, Subcontractors, Suppliers, and all other individuals or entities 
identified in the Supplementary Conditions as insureds or loss payees under such policies for losses 
and damages so caused.  None of the above waivers shall extend to the rights that any party making 
such waiver may have to the proceeds of insurance held by Owner as trustee or otherwise payable 
under any policy so issued. 

 
B. Owner waives all rights against Design/Builder, Subcontractors, and Suppliers and the officers, 

directors, members, employees and agents of any of them for: 
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1. Loss due to business interruption, loss of use, or other consequential loss extending 
beyond direct physical loss or damage to Owner's property caused by, arising out of or 
resulting from fire or other peril whether or not insured by Owner; and 

 
2. Loss or damage to the completed Project or any part thereof caused by, arising out of. or 

resulting from fire or other insured peril or cause or loss covered by any property insurance 
maintained on the completed Project or part thereof by Owner during partial utilization 
pursuant to Paragraph 13.06, after Substantial Completion pursuant to Paragraph 13.05, 
or after final payment pursuant to Paragraph 13.08. 

 
C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss 

referred to in Paragraph 5.07.B shall contain provisions to the effect that in the event of payment 
of any such loss, damage, or consequential loss, the insurers will have no rights of recovery against 
Design/Builder, Subcontractors, Owner's Consultant, and the officers, directors, members, partners, 
employees, agents, and other consultants and subcontractors of each and any of them.    

 
 

 5.08 Receipt and Application of Insurance Proceeds 
  

A. Any insured loss under the policies of insurance required by Paragraph 5.06 will be adjusted with 
Owner and made payable to Owner as fiduciary for the insureds, as their interests may appear, 
subject to the requirements of any applicable mortgage clause and of Paragraph 5.08.B.  Owner 
shall deposit in a separate account any money so received, and shall distribute it in accordance with 
such agreement as the parties in interest may reach.  If no other special agreement is reached the 
damaged Construction shall be repaired or replaced, the moneys so received applied on account 
thereof and the Work and the cost thereof covered by an appropriate Change Order. 

 
B. Owner as fiduciary shall have power to adjust and settle any loss with the insurers unless one of the 

parties in interest shall object in writing within 15 days after the occurrence of loss to Owner's 
exercise of this power.  If such objection be made, Owner as fiduciary shall make settlement with 
the insurers in accordance with such agreement as the parties in interest may reach.  If no such 
agreement among the parties in interest is reached, Owner as fiduciary shall adjust and settle the 
loss with the insurers and, if required in writing by any party in interest, Owner as fiduciary shall 
give bond for the proper performance of such duties. 

 
5.09 Acceptance of Bonds and Insurance; Option to Replace  

 
A. If either Owner or Design/Builder has any objection to the coverage afforded by or other provisions 

of the Bonds or insurance required to be purchased and maintained by the other party in accordance 
with Article 5 on the basis of their not complying with the Contract Documents, the objecting party 
shall so notify the other party in writing within ten days after receipt of the certificates (or other 
evidence requested) required by Paragraph 2.04.C.  Owner and Design/Builder shall each provide 
to the other such additional information in respect of insurance provided as the other may 
reasonably request.  If either party does not purchase or maintain all of the Bonds and insurance 
required of such party by the Contract Documents, such party shall notify the other party in writing 
of such failure to purchase prior to the start of the Work, or of such failure to maintain prior to any 
change in the required coverage.  Without prejudice to any other right or remedy, the other party 
may elect to obtain equivalent Bonds or insurance to protect such other party's interests at the 
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expense of the party who was supposed to provide such coverage, and a Change Order shall be 
issued to adjust the Contract Price accordingly. 

 
5.10 Partial Utilization, Acknowledgment of Property Insurance  

 
A. If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial 

Completion of all the Work as provided in Paragraph 13.06, no such use or occupancy shall 
commence before the insurers providing the property insurance pursuant to Paragraph 5.06 have 
acknowledged notice thereof and in writing effected any changes in coverage necessitated thereby.  
The insurers providing the property insurance shall consent by endorsement on the policy or 
policies, but the property insurance shall not be canceled or permitted to lapse on account of any 
such partial use or occupancy. 

 
 

ARTICLE 6 – DESIGN/BUILDER'S RESPONSIBILITIES 
 

6.01 Design Professional Services  
 
A. Standard of Care:  The standard of care for all Design Professional Services performed or furnished 

by Design/Builder under this Agreement will be the care and skill ordinarily used by members of 
the subject profession practicing under similar conditions at the same time and in the same locality.  

 
B. Preliminary Design Phase:  After the Contract Times commence to run, Design/Builder shall: 
 

1. Consult with Owner to understand Owner's requirements for the Project and review available 
data; 

 
2. Advise Owner as to the necessity of Owner's providing or obtaining from others additional 

reports, data, or services of the types provided in Paragraph 8.01.A.6.a-g and assist Owner in 
obtaining such reports, data, or services; 

 
3. Identify and analyze requirements of governmental authorities having jurisdiction to approve 

the portions of the Project designed or specified by Design/Builder with whom consultation is 
to be undertaken in connection with the Project; 

 
4. Obtain such additional geotechnical and related information which it deems necessary for 

performance of the Work; 
 
5. On the basis of the Conceptual Documents and Design/Builder's Proposal, prepare preliminary 

design documents consisting of final design criteria, preliminary drawings, outline 
specifications, and written descriptions of the Project; 

 
6. Furnish the preliminary design documents to and review them with Owner within the times 

indicated in the schedules described in Paragraphs 2.06.A.1 and 2.06.A.2; and 
 
7. Identify any variations in the preliminary design documents from the Contract Documents in 

accordance with 6.17.B.  
 

C. Final Design Phase:   
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After written acceptance by Owner of the preliminary design phase documents Design/Builder shall: 
 

1. On the basis of the accepted Preliminary Design Phase documents, prepare final  Drawings 
showing the scope, extent, and character of the Construction to be performed and furnished by 
Design/Builder and Specifications (which will be prepared, where appropriate, in general 
conformance with the format recommended by the Construction Specifications Institute); 

 
2. Provide technical criteria, written descriptions, and design data required for obtaining approvals 

of such governmental authorities as have jurisdiction to review or approve the final design of 
the Project, and assist Owner in consultations with appropriate authorities; 

 
3. Furnish the above documents, Drawings, and Specifications to and review them with Owner 

within the times indicated in the schedules described in Paragraphs 2.06.A.1 and 2.06.A.2; and 
 
4. Identify any deviations from other Contract Documents in accordance with Paragraph 6.17.B. 

 
6.02 Supervision and Superintendence of Construction  

 
A. Design/Builder shall supervise, inspect, and direct the Construction competently and efficiently, 

devoting such attention thereto and applying such skills and expertise as may be necessary to 
provide the Construction in accordance with the Contract Documents.  Design/Builder shall be 
solely responsible for the means, methods, techniques, sequences, and procedures of Construction.  
Design/Builder shall be responsible to see that the completed Construction complies fully with the 
Contract Documents and shall keep Owner advised as to the quality and progress of the 
Construction. 

 
B. At all times during the progress of Construction, the Design/Builder shall assign a competent 

resident superintendent who shall not be replaced without written notice to Owner except under 
extraordinary circumstances.   

 
6.03 Labor, Working Hours  

 
A. Design/Builder shall provide competent, suitably qualified personnel to perform the Work as 

required by the Contract Documents. Design/Builder shall at all times maintain good discipline and 
order at the Site. 

 
B. Except as otherwise required for the safety or protection of persons or the Work or property at the 

Site or adjacent thereto, and except as otherwise indicated in the Contract Documents, all 
Construction at the Site shall be performed during regular working hours, and Design/Builder will 
not permit overtime work or the performance of Construction on a Saturday, Sunday, or any legal 
holiday without Owner's written consent (which will not be unreasonably withheld).  

 
6.04 Services, Materials, and Equipment  

 
A. Unless otherwise specified in the Contract Documents, Design/Builder shall furnish or cause to be 

furnished and assume full responsibility for all services, materials, equipment, labor, transportation, 
construction equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water, 
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sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for the 
performance, testing, start-up, and completion of the Work. 

 
B. All materials and equipment incorporated into the Work shall be as specified by Owner, or in the 

Drawings or Specifications, or if not specified shall be of good quality and new, except as otherwise 
provided in the Contract Documents.  All warranties and guarantees specifically called for by the 
Contract Documents shall expressly run to the benefit of Owner.  If required by Owner, 
Design/Builder shall furnish satisfactory evidence (including reports of required tests) as to the 
source, kind, and quality of materials and equipment.   

 
C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, used, 

cleaned, and conditioned in accordance with instructions of the applicable Supplier, except as 
otherwise provided in the Contract Documents. 

 
 
 

6.05 Progress Schedule  
 
A. Design/Builder shall adhere to the progress schedule established in accordance with Paragraph 

2.06.A as it may be adjusted from time to time as provided below:  
 

1. Design/Builder shall submit to Owner for acceptance proposed adjustments in the progress 
schedule that will not change the Contract Times (or Milestones).  Such adjustments will 
conform generally to the progress schedule then in effect. 

 
2. Proposed adjustments in the progress schedule that will change the Contract Times (or 

Milestones) shall be submitted in accordance with the requirements of Article 11.02.  Such 
adjustments may only be made by a Change Order or . 

 
6.06 Concerning Subcontractors, Suppliers, and Others  

 
A. Design/Builder shall not employ any Subcontractor, Supplier, or other individual or entity against 

whom Owner may have reasonable objection.  Design/Builder shall not be required to employ any 
Subcontractor, Supplier, or other individual or entity to furnish or perform any of the Work against 
whom Design/Builder has reasonable objection. 

 
B. Design/Builder shall be fully responsible to Owner for all acts and omissions of the Subcontractors, 

Suppliers, and other individuals or entities performing or furnishing any of the Work just as 
Design/Builder is responsible for Design/Builder's own acts and omissions.  Nothing in the 
Contract Documents: 

 
1.   shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity 

any contractual relationship between Owner and any such Subcontractor, Supplier, or 
other individual or entity;  

 
2.   shall create any obligation on the part of Owner to pay or to see to the payment of any 

moneys due any such Subcontractor, Supplier, or other individual or entity except as may 
otherwise be required by Laws or Regulations. 
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C. Design/Builder shall be solely responsible for scheduling and coordinating Subcontractors, 
Suppliers, and other individuals and entities performing or furnishing any of the Work under a 
direct or indirect contract with Design/Builder. 

 
D. Design/Builder shall require all Subcontractors, Suppliers, and such other individuals and entities 

performing or furnishing any of the Work to communicate with the Owner through Design/Builder. 
 
E. All Work performed for Design/Builder by a Subcontractor or Supplier will be pursuant to an 

appropriate Design Subagreement or Construction Subagreement between Design/Builder and the 
Subcontractor or Supplier which specifically binds the Subcontractor or Supplier to the applicable 
terms and conditions of the Contract Documents for the benefit of Owner.  Whenever any such 
agreement is with a Subcontractor or Supplier who is listed as a loss payee on the property insurance 
provided in Paragraph 5.06, the agreement between the Design/Builder and the Subcontractor or 
Supplier will contain provisions whereby the Subcontractor or Supplier waives all rights against 
Owner, Design/Builder, Owner's Consultant, and all other loss payees (and their officers, directors, 
members, partners, employees, agents, and other consultants and subcontractors of each and any of 
them) for all losses and damages caused by any of the perils or causes of loss covered by such 
policies and any other property insurance applicable to the Work.  If the insurers on any such 
policies require separate waiver forms to be signed by any Subcontractor or Supplier, 
Design/Builder will obtain the same. 

 
6.07 Patent Fees and Royalties  

 
A. Design/Builder shall pay all license fees and royalties and assume all costs incident to the use in the 

performance of the Work or the incorporation in the Work of any invention, design, process, 
product or device which is the subject of patent rights or copyrights held by others.  If a particular 
invention, design, process, product, or device is specified in the Conceptual Documents for use in 
the performance of the Construction and if to the actual knowledge of Owner its use is subject to 
patent rights or copyrights calling for the payment of any license fee or royalty to others, the 
existence of such rights shall be disclosed by Owner in the Conceptual Documents. 

 
B. To the fullest extent permitted by Laws or Regulations, Design/Builder shall indemnify and hold 

harmless Owner and Owner’s Consultant, and the officers, directors, partners, employees or agents, 
and other consultants of each and any of them from and against all claims, costs, losses and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys and other 
professionals and all court or arbitration or other dispute resolution costs) arising out of or resulting 
from any infringement of patent rights or copyrights incident to the use in the performance of the 
Work or resulting from the specification or incorporation in the Work of any invention, design, 
process, product or device except those required by the Conceptual Documents. 

 
C. To the fullest extent permitted by Laws or Regulations, Owner shall indemnify and hold harmless 

Design/Builder and its officers, directors, members, partners, employees or agents, Subcontractors 
and Suppliers from and against all claims, costs, losses and damages (including but not limited to 
all fees and charges of engineers, architects, attorneys and other professionals and all court or 
arbitration or other dispute resolution costs) arising out of or resulting from any infringement of 
patent rights or copyrights incident to the use in the performance of the Work or resulting from the 
incorporation in the Work of any invention, design, process, product or device required by the 
Conceptual Documents, but not identified by Owner as being subject to payment of any license fee 
or royalty to others required by patent rights or copyrights.   
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6.08 Permits  

 
A. Unless otherwise provided in the Contract Documents, Design/Builder shall obtain and pay for all 

necessary permits, licenses, and approvals of governmental authorities having jurisdiction over the 
Work. Owner shall assist Design/Builder, when necessary, in obtaining such permits, licenses and 
approvals.  Design/Builder shall pay all governmental charges and inspection fees necessary for 
the performance of the Work, which are applicable on the last day for receipt of Proposals.  
Design/Builder shall pay all charges of utility owners for connections for providing permanent 
service to the Work, and Owner shall pay all charges of such utility owners for capital costs related 
thereto. 

 
6.09 Laws or Regulations  

 
A. Design/Builder shall give all notices required by and comply with all Laws and Regulations 

applicable to the performance of the Work.  Except where otherwise expressly required by 
applicable Laws and Regulations, Owner shall not be responsible for monitoring Design/Builder's 
compliance with any Laws or Regulations. 

 
B. If Design/Builder performs any Work knowing or having reason to know that it is contrary to Laws 

or Regulations, Design/Builder shall bear all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals and all 
court or arbitration or other dispute resolution costs) arising out of or relating to such Work. 

 
C. Changes in Laws or Regulations not known on the Effective Date having an effect on the cost or 

time of performance may be the subject of a change in Contract Price or Contract Times. 
 

6.10 Taxes  
 
A. Design/Builder shall pay all sales, consumer, use, and other similar taxes required to be paid by 

Design/Builder in accordance with the Laws or Regulations of the place of the Project which are 
applicable during the performance of the Work.  

 
6.11 Use of Site and Other Areas  

 
A. Limitation on Use of Site and Other Areas. 
 

1. Design/Builder shall confine construction equipment, the storage of materials and 
equipment, and the operations of construction workers to the Site and other areas permitted 
by Laws or Regulations, and shall not unreasonably encumber the Site and other areas 
with construction equipment or other materials or equipment.  Design/Builder shall 
assume full responsibility for any damage to any such land or area, or to the owner or 
occupant thereof or of any adjacent land or areas, resulting from the performance of the 
Work. 

 
2. Should any claim be made by any such owner or occupant because of the performance of 

Work, Design/Builder shall promptly settle with such other party by negotiation or 
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law. 

 

Project No. 90748
General Conditions, Page 27 of 53



EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder 
Copyright © 2009 National Society of Professional Engineers for EJCDC.  All rights reserved. 

26 
 

3. To the fullest extent permitted by Laws or Regulations, Design/Builder shall indemnify 
and hold harmless Owner, Owner's Consultants and anyone directly or indirectly 
employed by any of them from and against all claims, costs, losses and damages 
(including, but not limited to, fees of engineers, architects, attorneys and other 
professionals and court and arbitration or other dispute resolution costs) arising out of or 
resulting from any claim brought by any such owner or occupant against Owner, or any 
other party indemnified hereunder to the extent caused by or based upon Design/Builder's 
performance of the Construction. 

 
B. Removal of Debris:  During the performance of the Construction, Design/Builder shall keep the 

premises free from accumulations of waste materials, rubbish, and other debris resulting from the 
Construction.  Removal and disposal of such waste materials, rubbish, and other debris shall 
conform to applicable Laws or Regulations. 

 
C. Cleaning:  Prior to Substantial Completion, Design/Builder shall clean the Site and make it ready 

for utilization by Owner.  At completion of Construction, Design/Builder shall remove all tools, 
appliances, construction equipment, temporary construction and machinery, and surplus materials 
and shall restore to original condition all property not designated for alteration by the Contract 
Documents. 

 
D. Loading Structures:  Design/Builder shall not load nor permit any part of any structure to be loaded 

in any manner that will endanger the structure, nor shall Design/Builder subject any part of the 
Construction or adjacent property to stresses or pressures that will endanger it. 

 
6.12 Record Documents  

 
A. Design/Builder shall maintain in a safe place at the Site one record copy of all  Drawings, 

Specifications, Addenda, Change Orders, Field Orders and Work Change Directives in good order 
and annotated to show all changes made during performance of the Work.  These record documents 
together with all approved Submittals will be available to Owner for reference.  Upon completion 
of the Work, these record documents and Submittals will be delivered to Owner. 

 
6.13 Safety and Protection    

 
A. Design/Builder shall be solely responsible for initiating, maintaining and supervising all safety 

precautions and programs in connection with the Work.  Such responsibility does not relieve 
Subcontractors of their responsibility for the safety of persons or property in the performance of 
their work, nor for compliance with applicable safety Laws and Regulations. Design/Builder shall 
take all necessary precautions for the safety of, and shall provide the necessary protection to prevent 
damage, injury, or loss to: 

 
1. All persons on the Site or who may be affected by the Work; 
 
2. All the Work and materials and equipment to be incorporated therein, whether in storage 

on or off the Site; and 
 
3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 

pavements, roadways, structures, utilities and underground facilities not designated for 
removal, relocation, or replacement in the course of construction. 
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B. Design/Builder shall comply with applicable Laws and Regulations relating to the safety of persons 

or property, or to the protection of persons or property from damage, injury, or loss; and shall erect 
and maintain all necessary safeguards for such safety and protection.  Design/Builder shall notify 
owners of adjacent property and of underground facilities and utility owners when prosecution of 
the Work may affect them, and shall cooperate with them in the protection, removal, relocation, 
and replacement of their property. 

 
C.  Design/Builder shall comply with the applicable requirements of Owner's safety programs, if any.  

The Supplementary Conditions identify any Owner's safety programs that are applicable to the 
Work. 

 
D.  Design/Builder shall inform Owner of the specific requirements of Design/Builder's safety 

program with which Owner and its employees and representatives must comply while at the Site. 
 
E. All damage, injury, or loss to any property referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused, 

directly or indirectly, in whole or in part, by Design/Builder, any Subcontractor, Supplier, or any 
other individual or entity directly or indirectly employed by any of them to perform any of the 
Work, or anyone for whose acts any of them may be liable, shall be remedied by Design/Builder. 

 
F. Design/Builder's duties and responsibilities for safety and for protection of the construction shall 

continue until such time as all the Work is completed and Owner has issued a notice to 
Design/Builder in accordance with Paragraph 13.08.B that the Work is acceptable (except as 
otherwise expressly provided in connection with Substantial Completion). 

 
6.14 Safety Representative  

 
A. Design/Builder shall designate a qualified and experienced safety representative at the Site whose 

duties and responsibilities shall be the prevention of accidents and the maintaining and supervising 
of safety precautions and programs. 

 
6.15 Hazard Communication Programs  

 
A. Design/Builder shall be responsible for coordinating any exchange of material safety data sheets or 

other hazard communication information required to be made available to or exchanged between 
or among employers at the Site in accordance with Laws or Regulations. 

 
6.16 Emergencies  

 
A. In emergencies affecting the safety or protection of persons or the Work or property at the Site or 

adjacent thereto, Design/Builder is obligated to act to prevent threatened damage, injury or loss.  
Design/Builder shall give Owner prompt written notice if Design/Builder believes that any 
significant changes in the Work or variations from the Contract Documents have been caused 
thereby or are required as a result thereof.  If a change in the Contract Documents is required 
because of the action taken by Design/Builder in response to such an emergency, a Work Change 
Directive or Change Order will be issued. 

 
6.17 Submittals  
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A. Owner will review and approve Submittals in accordance with the schedule of required Submittals 
accepted by Owner as required by Paragraph 2.06.A.  Owner's review and approval will be only to 
determine if the items covered by the Submittals will, after installation or incorporation in the 
construction, conform to the information given in the Contract Documents and be compatible with 
the design concept of the completed Project as a functioning whole as indicated by the Contract 
Documents.  Owner's review and approval will not extend to means, methods, techniques, 
sequences, or procedures of construction (except where a particular means, method, technique, 
sequence, or procedure of construction is specifically and expressly called for by the Contract 
Documents) or to safety precautions or programs incident thereto.  The review and approval of a 
separate item as such will not indicate approval of the assembly in which the item functions. 

 
B. Owner's review and approval of Submittals shall not relieve Design/Builder from responsibility for 

any variation from the requirements of the Contract Documents unless Design/Builder has in a 
separate written communication at the time of submission called Owner's attention to each such 
variation and Owner has given written approval. 

 
C. Construction prior to Owner's review and approval of any required Submittal will be at the sole risk 

of Design/Builder. 
 

6.18 Continuing the Work  
 
A. Design/Builder shall continue the Work and adhere to the progress schedule during all disputes or 

disagreements with Owner.  No Work shall be delayed or postponed pending resolution of any 
disputes or disagreements, except as Design/Builder and Owner may otherwise agree in writing. 

 
6.19 Post-Construction Phase    

 
A. Design/Builder shall: 
 

1. Provide assistance in connection with the start-up, testing, refining and adjusting of any 
equipment or system. 

 
2. Assist Owner in training staff to operate and maintain the Work. 
 
3. Assist Owner in developing systems and procedures for control of the operation and 

maintenance of and record keeping for the Work. 
 

6.20 Design/Builder's General Warranty and Guarantee  
 
A. Design/Builder warrants and guarantees to Owner that all Construction will be in accordance with 

the Contract Documents and will not be defective.   
 
B. Design/Builder's warranty and guarantee hereunder excludes defects or damage caused by:  
 

1. abuse, modification or improper maintenance or operation by persons other than 
Design/Builder, Subcontractors, or Suppliers or any other individual for whom 
Design/Builder is responsible; or 

 
2. normal wear and tear under normal usage. 
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C. Design/Builder's obligation to perform and complete the Work in accordance with the Contract 

Documents shall be absolute.  None of the following will constitute an acceptance of Work that is 
not in accordance with the Contract Documents or a release of Design/Builder's obligation to 
perform the Work in accordance with the Contract Documents: 

 
1. Observations by Owner; 
 
2. The making of any progress or final payment; 
 
3. The issuance of a certificate of Substantial Completion; 
 
4. Use or occupancy of the Work or any part thereof by Owner; 
 
 
5. Any review and approval of a Submittal;  
 
6. Any inspection, test, or approval by others; or 
 
7. Any correction of defective Construction by Owner. 

 
6.21 Indemnification    

 
A. To the fullest extent permitted by Laws or Regulations, Design/Builder shall indemnify and hold 

harmless Owner, Owner's Consultants, and the officers, members, directors, partners, employees, 
agents, other consultants and subcontractors of each from and against all claims, costs, losses, and 
damages (including but not limited to all fees and charges of engineers, architects, attorneys and 
other professionals and all court or arbitration or other dispute resolution costs) arising out of or 
resulting from the performance of the Work, provided that any such claim, cost, loss, or damage is 
attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible 
property (other than the Work itself), including the loss of use resulting therefrom) but only to the 
extent caused by any negligent act or omission of Design/Builder, any Subcontractor, any Supplier, 
or any individual or entity directly or indirectly employed by any of them to perform or furnish any 
of the Work.   

 
B. In any and all claims against Owner, Owner's Consultant, or any of their respective consultants, 

agents, officers, members, directors, partners or employees by any employee (or the survivor or 
personal representative of such employee) of Design/Builder, any Subcontractor, any Supplier, any 
individual or entity directly or indirectly employed by any of them to perform any of the Work or 
anyone for whose acts any of them may be liable, the indemnification obligation under Paragraph 
6.21.A shall not be limited in any way by any limitation on the amount or type of damages, 
compensation or benefits payable by or for Design/Builder or any such Subcontractor, Supplier, or 
other individual or entity under workers' compensation acts, disability benefit acts or other 
employee benefit acts. 

 
C. The indemnification obligations of Design/Builder under Paragraph 6.21.A shall not extend to the 

liability of Owner's Consultant, and their officers, directors, members, partners, employees, agents, 
other consultants, and subcontractors arising out of the preparation or approval of maps, drawings, 
opinions, reports, surveys, designs, or specifications. 
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ARTICLE 7 – OTHER CONSTRUCTION 
  
7.01 Related Work at Site  

 
A. Owner may perform other Work related to the Project at the Site with Owner's employees, or 

through other direct contracts therefor, or have other work performed by utility owners.  If such 
other work is not noted in the Contract Documents, then: 

 
1. Written notice thereof will be given to Design/Builder prior to starting any such other 

work; and 
 
2. if Owner and Design/Builder are unable to agree on entitlement to or on the extent, if any, 

of any adjustment in the Contract Price or Contract Times that should be allowed as a 
result of such other work, Design/Builder may make a Claim therefor as provided in 
Article 9.  

 
B. Design/Builder shall afford each other contractor who is a party to such a direct contract and each 

utility owner (and Owner, if Owner is performing the additional work with Owner's employees) 
proper and safe access to the Site and a reasonable opportunity for the introduction and storage of 
materials and equipment and the execution of such other work and shall properly connect and 
coordinate the Work with theirs.  Unless otherwise provided in the Contract Documents, 
Design/Builder shall do all cutting, fitting, and patching of the Work that may be required to make 
its several parts come together properly and integrate with such other work.  Design/Builder shall 
not endanger any work of others by cutting, excavating, or otherwise altering such work; provided, 
however, that Design/Builder may cut or alter others' work with the written consent of Owner and 
the others whose work will be affected.  The duties and responsibilities of Design/Builder under 
this paragraph are for the benefit of such utility owners and other contractors to the extent that there 
are comparable provisions for the benefit of Design/Builder in said direct contracts between Owner 
and such utility owners and other contractors. 

 
C. If the proper execution or results of any part of Design/Builder's Work depends upon work 

performed or services provided by others under this Article 7, Design/Builder shall inspect such 
other work and appropriate instruments of service and promptly report to Owner in writing any 
delays, defects or deficiencies in such other work or services that render it unavailable or unsuitable 
for the proper execution and results of Design/Builder's Work.  Design/Builder's failure so to report 
will constitute an acceptance of such other work as fit and proper for integration with 
Design/Builder's Work except for latent or nonapparent defects and deficiencies in such other work. 

 
7.02 Coordination  

 
A. If Owner intends to contract with others for the performance of other work on the Project at the 

Site, the following will be set forth in Supplementary Conditions: 
 

1. The individual or entity who will have authority and responsibility for coordination of the 
activities among the various prime contractors will be identified; 
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2. The specific matters to be covered by such authority and responsibility will be itemized; 
and 

 
3. The extent of such authority and responsibilities will be provided.   

 
B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority and 

responsibility in respect of such coordination. 
 

7.03  Legal Relationships  
 
A. Paragraphs 7.01.A and 7.02 are not applicable for utilities not under the control of Owner. 
 
B. Each other direct contract of Owner under Paragraph 7.01.A shall provide that the other contractor 

is liable to Owner and Design/Builder for the reasonable direct delay and disruption costs incurred 
by Design/Builder as a result of the other contractor’s wrongful actions or inactions. 

 
C. Design/Builder shall be liable to Owner and any other contractor under direct contract to Owner for 

the reasonable direct delay and disruption costs incurred by such other contractor as a result of 
Design/Builder’s wrongful action or inactions. 

 
ARTICLE 8 – OWNER'S RESPONSIBILITIES 

 
8.01 General  

 
A. Owner shall do the following in a timely manner so as not to delay the services of Design/Builder: 
 

1.  Provide such legal services as Owner may require with regard to legal issues pertaining 
to the Project including any that may be raised by Design/Builder; 

 
2. If requested in writing by Design/Builder, furnish reasonable evidence satisfactory to 

Design/Builder that sufficient funds are available and committed for the entire cost of the 
Project.  Unless such reasonable evidence is furnished, Design/Builder is not required to 
commence or continue any Work, or may, if such evidence is not presented within a 
reasonable time, stop Work upon 15 days notice to the Owner;   

 
3. Make payments to Design/Builder promptly when they are due as provided in Paragraph 

13.03 and 13.08;  
 
4. Furnish the Site as set forth in Paragraph 4.01.A;   
 
5. Furnish to Design/Builder, as required for performance of Design/Builder's Services the 

following, all of which Design/Builder may use and rely upon in performing services 
under this Agreement: 

 
a. Environmental assessment and impact statements; 
 
b. Property, boundary, easement, right-of-way, topographic, and utility surveys; 
 
c. Property descriptions; 
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d. Zoning, deed, and other land use restrictions; 
 
e. Engineering surveys to establish reference points for design and construction which in 
Owner's judgment are necessary to enable Design/Builder to  proceed with the Work; 
 
f. Assistance to Design/Builder in filing documents required to obtain necessary permits, 
licenses, and approvals of governmental authorities having jurisdiction over the Project; 
 
g. Permits, licenses, and approvals of government authorities Owner is specifically 
required to obtain by the Contract Documents; and 
 
h. Identify all reports known to Owner of explorations and tests of subsurface conditions 
at or contiguous to the Site, all drawings known to owner of physical conditions relating 
to existing surface or subsurface structures at the Site, and any information or data known 
to Owner concerning underground facilities at the Site. 

 
6. Review Submittals subject to Owner review pursuant to Paragraph 6.17.A; and 
 
7. Provide information known to Owner relating to the presence of materials and substances 

at the Site which could create a Hazardous Environmental Condition. 
 

8.02 Insurance  
 
A. Owner's responsibilities in respect of purchasing and maintaining liability and property insurance 

are set forth in Article 5.  
 

8.03 Limitations on Owner's Responsibilities  
 
A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for, 

Design/Builder's means, methods, techniques, sequences, or procedures of construction or the 
safety precautions and programs incident thereto, or for any failure of Design/Builder to comply 
with Laws or Regulations applicable to the furnishing or performance of the Work.  Owner will not 
be responsible for Design/Builder's failure to perform the Work in accordance with the Contract 
Documents. 

 
8.04 Undisclosed Hazardous Environmental Condition  

 
A. Owner's responsibility in respect of undisclosed Asbestos, PCBs, Petroleum, Hazardous Waste, or 

Radioactive Materials uncovered or revealed at the Site is set forth in Paragraph 4.04. 
 

8.05 Resident Project Representation  
 
A. Owner may furnish a Resident Project Representative to observe the performance of Construction.  

The duties, responsibilities and limitations of authority of any such Resident Project Representative 
and assistants will be as provided in the Supplementary Conditions. 

8.06 Owner's Consultant  
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A. Owner's Consultant, if any, has no duties, responsibilities, or authorities with respect to 
Design/Builder, unless so provided in the Supplementary Conditions. 

 
8.07 Compliance with Safety Program  

 
A. While at the Site, Owner’s employees and representatives shall comply with the specific applicable 

requirements of Design/Builder’s safety programs of which Owner has been informed pursuant to 
Paragraph 6.13.D. 

  
 

ARTICLE 9 – CHANGES IN THE WORK; CLAIMS 
 

9.01 Authorized Changes in the Work  
 
A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or from 

time to time, order additions, deletions, or revisions in the Work within the general scope of the 
Contract by a Change Order or a Work Change Directive.  Upon receipt of any such document, 
Design/Builder shall promptly proceed with the Work involved which will be performed under the 
applicable conditions of the Contract Documents (except as otherwise specifically provided).   

 
9.02 Unauthorized Changes in the Work  

 
A. Design/Builder shall not be entitled to an increase in the Contract Price or an  extension of the 

Contract Times with respect to any Work performed that is not required by the Contract Documents 
as amended, modified and supplemented as provided in Paragraph 3.04, except in the case of an 
emergency as provided in Paragraph 6.16 or in the case of uncovering Construction as provided in 
Paragraph 12.04. 

 
9.03 Claims  

 
A. Notice:  If Owner and Design/Builder are unable to agree on entitlement to, or on the amount or 

extent, if any, of an adjustment in the Contract Price or an adjustment of the Contract Times that 
should be allowed as a result of any order of Owner pursuant to Paragraph 9.01.A or other 
occurrence for which the Contract Documents provide that such adjustment(s) may be made, a 
Claim may be made therefor.  Written notice of intent to make such a Claim shall be submitted to 
the other party promptly and in no event more than 15 days after the start of the occurrence or event 
giving rise to the Claim. 

 
B. Documentation:  Substantiating documentation shall be submitted by the claiming party within 30 

days after delivery of the notice required by Paragraph 9.03.A. 
 
C. Decision:  The other party shall render a decision on the Claim no more than 30 days after the 

receipt of the substantiating documentation required by Paragraph 9.03.B.  This decision will be 
final and binding unless the claiming party gives notice of intention to exercise its rights under 
Article 15 within 30 days of receipt of the decision and exercises such rights within 30 days of 
giving the notice of intent. 

 
D. Time Limit Extension:  The time limits of Paragraphs 9.03.B and 9.03.C may be extended by mutual 

agreement. 

Project No. 90748
General Conditions, Page 35 of 53



EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder 
Copyright © 2009 National Society of Professional Engineers for EJCDC.  All rights reserved. 

34 
 

 
9.04 Execution of Change Orders  

 
A. Owner and Design/Builder shall execute appropriate Change Orders covering: 
 

1. Changes in the Work which are (i) ordered by Owner pursuant to Paragraph 9.01, (ii) 
required because of acceptance of defective Construction under Paragraph 12.08 or 
Owner's correction of defective Work under Paragraph 12.09 or (iii) agreed to by the 
parties; and 

 
2. Changes in the Contract Price or Contract Times which are agreed to by the parties, 

including any undisputed sum or amount of time for Work actually performed in 
accordance with a Work Change Directive. 

 
9.05 Notice to Sureties  

 
A. If notice of any change affecting the general scope of the Work or the provisions of the Contract 

Documents (including, but not limited to, Contract Price or Contract Times) is required by the 
provisions of any Bond to be given to a surety, the giving of any such notice will be 
Design/Builder's responsibility.  The amount of each applicable Bond will be adjusted to reflect the 
effect of any such change. 

 
 

ARTICLE 10 – COST OF THE WORK; CASH ALLOWANCES; UNIT PRICE WORK 
 

10.01 Cost of the Work  
 
A. Costs Included: The term Cost of the Work means the sum of all costs necessarily incurred and paid 

by Design/Builder in the proper performance of the Work.  When the value of Work covered by a 
Change Order or when a Claim for an adjustment in Contract Price is determined on the basis of 
Cost of the Work, the costs to be reimbursed to Design/Builder will be only those additional or 
incremental costs required because of the change of the Work or because of the event giving rise 
to the Claim.  Except as otherwise may be agreed to in writing by Owner, such costs shall be in 
amounts no higher than those prevailing in the locality of the Project, and shall not include any of 
the costs itemized in Paragraph 10.01.B, and shall include only the following items: 

 
1. Payroll costs for employees in the direct employ of Design/Builder in the performance of 

the Work under schedules of job classifications agreed upon by Owner and 
Design/Builder. 

 
a. Such employees shall include without limitation superintendents, foremen, and other 

personnel employed full-time at the Site.  Payroll costs for employees not employed 
full time on the Work shall be apportioned on the basis of their time spent on the Work.  
Payroll costs shall include, but not be limited to, salaries and wages plus the cost of 
fringe benefits which shall include social security contributions, unemployment, excise 
and payroll taxes, workers' compensation, health and retirement benefits, bonuses, sick 
leave, vacation and holiday pay applicable thereto.  The expenses of performing Work 
after regular working hours, on Saturday, Sunday or legal holidays, shall be included 
in the above to the extent authorized by Owner. 
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b. Such employees shall also include engineers, engineering technicians, architects, and 

others providing Design Professional Services.  For purposes of this Paragraph 
10.01.A.1, Design/Builder shall be entitled to payment for such employees an amount 
equal to salary costs times a factor, both as designated in the Agreement, for all services 
performed or furnished by such employees engaged on the Project. 

 
2. Cost of all materials and equipment furnished and incorporated in the Work, including 

costs of transportation and storage thereof, and Suppliers' field services required in 
connection therewith.  All cash discounts shall accrue to Design/Builder unless Owner 
deposits funds with Design/Builder with which to make payments, in which case the cash 
discounts shall accrue to Owner.  All trade discounts, rebates and refunds and returns from 
sale of surplus materials and equipment shall accrue to Owner, and Design/Builder shall 
make provisions so that they may be obtained. 

 
3. Payments made by Design/Builder to Subcontractors (excluding payments for Design 

Professional Services pursuant to Paragraph 10.01.A.4) for Work performed or furnished 
by Subcontractors.  If any subcontract provides that the Subcontractor is to be paid on the 
basis of Cost of the Work plus a fee, the Subcontractor's Cost of the Work and fee shall 
be determined in the same manner as Design/Builder's Cost of the Work and fee.     

 
4. Payments made by Design/Builder for Design Professional Services provided or furnished 

under a Design Subagreement. 
 
5. Costs of special consultants (including but not limited to engineers, architects,  testing 

laboratories, surveyors, attorneys, and accountants) employed for services specifically 
related to the Work. 

 
6. Supplemental costs including the following items: 

 
a. The proportion of necessary transportation, travel and subsistence expenses of 

Design/Builder's employees incurred in discharge of duties connected with the Work. 
 
b. Cost, including transportation and maintenance, of all materials, supplies, equipment, 

machinery, appliances, office and temporary facilities at the Site and hand tools not 
owned by the workers, which are consumed in the performance of the Work, and cost, 
less market value, of such items used but not consumed which remain the property of 
Design/Builder. 

 
c. Rentals of all construction or engineering equipment and machinery and the parts 

thereof whether rented from Design/Builder or others in accordance with rental 
agreements approved by Owner, and the costs of transportation, loading, unloading, 
installation, dismantling and removal thereof.  All such costs shall be in accordance 
with the terms of said rental agreements.  The rental of any such equipment, machinery 
or parts shall cease when the use thereof is no longer necessary for the Work. 

 
d. Sales, consumer, use, and other similar taxes related to the Work, and for which 

Design/Builder is liable, imposed by Laws or Regulations. 
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e. Deposits lost for causes other than negligence of Design/Builder, any Subcontractor or 
anyone directly or indirectly employed by any of them or for whose acts any of them 
may be liable, and royalty payments and fees for permits and licenses. 

 
f. Losses, damages, and related expenses caused by damage to the Work not compensated 

by insurance or otherwise, sustained by Design/Builder in connection with the 
furnishing and performance of the Work provided they have resulted from causes other 
than the negligence of Design/Builder, any Subcontractor, or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable.  Such 
losses shall include settlements made with the written consent and approval of Owner.  
No such losses, damages, and expenses shall be included in the Cost of the Work for 
the purpose of determining Design/Builder's fee. 

 
g. The cost of utilities, fuel, and sanitary facilities at the Site. 
 
h. Minor expenses such as telegrams, long distance telephone calls, telephone service at 

the Site, express and courier services,, and similar petty cash items in connection with 
the Work. 

 
i. Cost of premiums for all Bonds and insurance Design/Builder is required by the 

Contract Documents to purchase and maintain. 
 

B. Costs Excluded:   
 

   The term Cost of the Work shall not include any of the following items: 
 

1. Payroll costs and other compensation of Design/Builder's officers, executives, principals 
(of partnerships and sole proprietorships), general managers, engineers, architects, 
estimators, attorneys, auditors, accountants, purchasing and contracting agents, 
expediters, timekeepers, clerks and other personnel employed by Design/Builder whether 
at the Site or in Design/Builder's principal or a branch office for general administration of 
the Work and not specifically included in the agreed upon schedule of job classifications 
referred to in Paragraph 10.01.A.1, all of which are to be considered administrative costs 
covered by the Design/Builder's fee. 

 
2. Expenses of Design/Builder's principal and branch offices other than Design/Builder's 

office at the Site. 
 
 
3. Any part of Design/Builder's capital expenses, including interest on Design/Builder's 

capital employed for the Work and charges against Design/Builder for delinquent 
payments. 

 
4. Costs due to the negligence of Design/Builder, any Subcontractor, or anyone directly or 

indirectly employed by any of them or for whose acts any of them may be liable, including 
but not limited to the correction of defective Work, disposal of materials or equipment 
wrongly supplied, and making good any damage to property. 

 

Project No. 90748
General Conditions, Page 38 of 53



EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder 
Copyright © 2009 National Society of Professional Engineers for EJCDC.  All rights reserved. 

37 
 

5. Other overhead or general expense costs of any kind and the costs of any item not 
specifically and expressly included in Paragraph 10.01.A. 

 
C. Design/Builder's Fee:  When all the Work is performed on the basis of cost-plus, Design/Builder's 

fee shall be as set forth in the Agreement.  When the value of the Work covered by a Change Order 
is determined on the basis of Cost of the Work, Design/Builder's fee shall be determined as set forth 
in Paragraph 11.01.C. 

 
D. Documentation:  Whenever the cost of any Work is to be determined pursuant to Paragraph 10.01.A 

and 10.01.B, Design/Builder will establish and maintain records thereof in accordance with 
generally accepted accounting practices and submit in a form acceptable to Owner an itemized cost 
breakdown together with supporting data. 

 
10.02 Cash Allowances  

 
A. The Contract Price includes all allowances so named in the Contract Documents.  Design/Builder 

shall cause the Work so covered to be performed for such sums as may be acceptable to Owner.  
Design/Builder  agrees that: 

 
1. The allowances include the cost to Design/Builder (less any applicable trade discounts) of 

materials and equipment required by the allowances to be delivered at the Site, and all 
applicable taxes; and 

 
2. Except as set forth in the Contract Documents, Design/Builder's costs for unloading and 

handling on the Site, labor, installation costs, overhead, profit, and other expenses 
contemplated for the allowances have been included in the Contract Price and not in the 
allowances, and no demand for additional payment on account of any of the foregoing will 
be valid. 

 
B. Prior to final payment, an appropriate Change Order will be issued to reflect actual amounts due 

Design/Builder on account of Work covered by allowances, and the Contract Price shall be corre-
spondingly adjusted. 

 
10.03 Unit Prices  

 
A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, initially 

the Contract Price will be deemed to include for all of Unit Price Work an amount equal to the sum 
of the established unit prices for each separately identified item of Unit Price Work times the 
estimated quantity of each item as indicated in the Agreement.  The estimated quantities of items 
of Unit Price Work are not guaranteed and are solely for the purpose of comparison of Bids and 
determining an initial Contract Price.  Determinations of the actual quantities and classifications of 
Unit Price Work performed by Design/Builder will be made by Owner. 

 
B. Each unit price will be deemed to include an amount considered by Design/Builder to be adequate 

to cover Design/Builder's overhead and profit for each separately identified item. 
 
C. Design/Builder or Owner may make a Claim for an adjustment in the Contract Price in accordance 

with Article 9 if: 
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1. the quantity of any item of Unit Price Work performed by Design/Builder differs 
materially and significantly from the estimated quantity of such item indicated in the 
Contract Documents; 

 
2. there is no corresponding adjustment with respect to any other item of Work; and 
 
3. Design/Builder believes that it is entitled to an increase in Contract Price as a result of 

having incurred additional expense or Owner believes it is entitled to a decrease in 
Contract Price and the parties are unable to agree as to the amount of any such increase or 
decrease.  

 
ARTICLE 11 – CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIME S 
   

 
11.01 Change of Contract Price  

 
A. The Contract Price may only be changed by a Change Order.  Any Claim for an adjustment in the 

Contract Price shall be based on written notice delivered by the party making the Claim to the other 
party promptly in accordance with Paragraph 9.03.A.    

 
B. The value of any Work covered by a Change Order or of any Claim for an adjustment in the Contract 

Price will be determined as follows: 
 

1. Where the Work involved is covered by unit prices contained in the Contract Documents, 
by application of such unit prices to the quantities of the items involved (subject to the 
provisions of Paragraph 10.03); or 

 
2. Where the Work involved is not covered by unit prices contained in the Contract 

Documents, by a mutually agreed lump sum (which may include an allowance for 
overhead and profit not necessarily in accordance with Paragraph 11.01.C.2); or 

 
3. Where the Work involved is not covered by unit prices contained in the Contract 

Documents and agreement to a lump sum is not reached under Paragraph 11.01.B.2, on 
the basis of the Cost of the Work (determined as provided in Paragraph 10.01) plus a 
Design/Builder's Fee for overhead and profit (determined as provided in Paragraph 
11.01.C). 

 
C. Design/Builder's Fee:  The Design/Builder's fee for overhead and profit on Change Orders shall be 

determined as follows: 
 

1. A mutually acceptable fixed fee; or  
 
2. If a fixed fee is not agreed upon, then a fee based on the following percentages of the 

various portions of the Cost of the Work: 
 

a. For costs incurred under Paragraphs 10.01.A.1.a and 10.01.A.2, the Design/Builder's 
fee shall be 15 percent; 
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b. For costs incurred under Paragraph 10.01.A.3 10.01.A.4, 10.01.A.5 and 10.01.A.6, 
the Design/Builder's fee shall be five percent; 

 
c. Where one or more tiers of subcontracts are on the basis of Cost of the Work plus a 

fee and no fixed fee is agreed upon, the intent of Paragraphs 11.01.C.1 and 11.01.C.2.a 
is that the Subcontractor who actually performs or furnishes Work, at whatever tier, 
will be paid a fee of 15 percent of the costs incurred by such Subcontractor under 
Paragraphs 10.01.A.1 and 10.01.A.2 and that any higher tier Subcontractor and 
Design/Builder will each be paid a fee of five percent of the amount paid to the next 
lower tier Subcontractor; 

 
d. The amount of credit to be allowed by Design/Builder to Owner for any change which 

results in a net decrease in cost will be the amount of the actual net decrease in cost 
plus a deduction in Design/Builder's fee by an amount equal to five percent of such 
net decrease; and 

 
e. When both additions and credits are involved in any one change, the adjustment in 

Design/Builder's fee shall be computed on the basis of the net change in accordance 
with Paragraphs 11.01.C.2.a through 11.01.C.2.d, inclusive. 

 
 

11.02 Change of Contract Times  
 
A. The Contract Times (or Milestones) may only be changed by a Change Order.  Any Claim for an 

adjustment of the Contract Times (or Milestones) shall be based on written notice pursuant to 
Paragraph 9.03.A.      

 
 B. Delays Beyond Design/Builder's Control:  Where Design/Builder is prevented from completing 

any part of the Work within the Contract Times (or Milestones) due to delay beyond the control of 
Design/Builder, the Contract Times (or Milestones) will be extended in an amount equal to the time 
lost due to such delay if a Claim is made therefor as provided in Paragraph 11.02.A.  Delays beyond 
the control of Design/Builder shall include, but not be limited to, acts or neglect by Owner, 
governmental agencies, acts or neglect of utility owners or other contractors performing other 
construction work as contemplated by Article 7, fires, floods, epidemics, abnormal weather 
conditions, or acts of God. 

 
C. If Owner or other contractor or utility owners performing other work for Owner as contemplated 

by Article 7, or anyone for whom Owner is responsible, delays, disrupts, or interferes with the 
performance or progress of the Work, then Design/Builder shall be entitled to an equitable 
adjustment in the Contract Price or the Contract Times, or both.  Design/Builder’s entitlement to 
an adjustment of the Contract Times is conditioned on such adjustment being essential to 
Design/Builder’s ability to complete the Work within the Contract Times.   

 
D. If Design/Builder is delayed in the performance or progress of the Work by fire, flood, epidemic, 

abnormal weather conditions, acts of God, acts or failures to act of utility owners not under the 
control of Owner, or other causes not the fault of and beyond control of Owner and Design/Builder, 
then Design/Builder shall be entitled to an equitable adjustment in Contract Times, if such 
adjustment is essential to Design/Builder’s ability to complete the Work within the Contract Times.  
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Such an adjustment shall be Design/Builder’s sole and exclusive remedy for the delays described 
in this Paragraph 11.02.C.   

 
E. Owner and Owner’s Consultant shall not be liable to Design/Builder for any claims, costs, losses, 

or damages (including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals and all court or arbitration or other dispute resolution costs) sustained by 
Design/Builder on or in connection with any other project or anticipated project. 

 
F. Design/Builder shall not be entitled to an adjustment in Contract Price or Contract Times for delays 

within the control of Design/Builder.  Delays attributable to and within the control of a 
Subcontractor or Supplier shall be deemed to be delays within the control of Design/Builder.   

 
 

ARTICLE 12 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL  OR ACCEPTANCE 
OF DEFECTIVE CONSTRUCTION 

 
 

12.01 Notice of Defects  
 
A. Owner shall give Design/Builder prompt written notice of all defective Construction of which 

Owner has actual knowledge.  All defective Construction may be rejected, corrected or accepted as 
provided in this Article 12. 

 
12.02 Access to Construction  

 
A. Owner, Owner's Consultants, other representatives and personnel of Owner, independent testing 

laboratories and governmental agencies with jurisdictional interests will have access to the Site and 
the Construction at reasonable times for their observation, inspecting, and testing.  Design/Builder 
shall provide them proper and safe conditions for such access and advise them of Design/Builder's 
Site safety procedures and programs so that they may comply therewith as applicable. 

 
12.03 Tests and Inspections  

 
A. If the Contract Documents or Laws or Regulations of any public body having jurisdiction require 

any part of the Construction specifically to be inspected, tested or approved, Design/Builder shall 
assume full responsibility for arranging and obtaining such inspections, tests or approvals, pay all 
costs in connection therewith, and furnish Owner the required certificates of inspection or approval.  
Design/ Builder shall also be responsible for arranging and obtaining and shall pay all costs in 
connection with any inspections, tests, or approvals required for Owner's acceptance of materials 
or equipment to be incorporated in the Work or of materials, mix designs, or equipment submitted 
for approval prior to Design/Builder's purchase thereof for incorporation in the Work. 

 
B. Design/Builder shall give Owner reasonable notice of the planned schedule for all required 

inspections, tests, or approvals. 
 
C. If any Construction (or the construction work of others) that is required to be inspected, tested, or 

approved is covered by Design/Builder without written concurrence of Owner, then Contractor 
shall, if requested by Owner, uncover such Construction  for observation. 
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D. Uncovering Construction as provided in Paragraph 13.03.E shall be at Design/Builder's expense 
unless Design/ Builder has given Owner timely notice of Design/Builder's intention to cover the 
same and Owner has not acted with reasonable promptness in response to such notice. 

 
12.04 Uncovering Construction  

 
A. If any Construction is covered contrary to the written request of Owner, it must, if requested by 

Owner, be uncovered for Owner's observation and recovered at Design/Builder's expense. 
 
B. If Owner considers it necessary or advisable that covered Construction be observed by Owner or 

inspected or tested by others, Design/Builder, at Owner's request, shall uncover, expose or 
otherwise make available for observation, inspection or testing as Owner may require, that portion 
of the Construction in question, furnishing all necessary labor, material and equipment.  If it is 
found that such Construction is defective, Design/Builder shall pay all costs and damages caused 
by or resulting from such uncovering, exposure, observation, inspection and testing and of 
satisfactory replacement or reconstruction, (including but not limited to all fees and charges of 
engineers, architects, attorneys and other professionals, all court or arbitration or other dispute 
resolution costs, and all costs of repair or  replacement of work of others);  and Owner shall be 
entitled to an appropriate decrease in the Contract Price, and, if the parties are unable to agree as to 
the amount thereof, Owner may make a Claim therefor as provided in Article 9.  If, however, such 
Construction is not found to be defective, Design/Builder shall be allowed an increase in the 
Contract Price or an extension of the Contract Times (or Milestones), or both, directly attributable 
to such uncovering, exposure, observation, inspection, testing, replacement and reconstruction.  If 
the parties are unable to agree as to the amount or extent thereof, Design/Builder may make a Claim 
therefor as provided in Article 9. 

 
12.05 Owner May Stop Construction  

 
A. If Construction is defective, or Design/Builder fails to supply sufficient skilled workers or suitable 

materials or equipment, or fails to furnish or perform Construction in such a way that the completed 
Construction will conform to the Contract Documents, Owner may order Design/Builder to stop 
Construction or any portion thereof, until the cause for such order has been eliminated; however, 
this right of Owner to stop Construction will not give rise to any duty on the part of Owner to 
exercise this right for the benefit of Design/Builder or any other party. 

 
12.06 Correction or Removal of Defective Construction  

 
A. Owner will have authority to disapprove or reject defective Construction and will have authority to 

require special inspection or testing of the Construction whether or not the Construction is 
fabricated, installed or completed.  If required by Owner, Design/Builder shall promptly, as 
directed, either correct all defective Construction, whether or not fabricated, installed or completed, 
or, if the Construction has been rejected by Owner, remove it from the Site and replace it with non-
defective Construction.  Design/Builder shall bear all direct, indirect, and consequential costs of 
such correction or removal (including but not limited to fees and charges of engineers, architects, 
attorneys and other professionals and all court, arbitration, or other dispute resolution costs) arising 
out of or relating to such correction or removal.   

 
12.07 Correction Period  
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A. If within one year after the date of Substantial Completion of the entire Work or such longer period 
of time as may be prescribed by Laws or Regulations or by the terms of any applicable special 
guarantee required by the Contract Documents or by any specific provision of the Contract 
Documents, any Construction is found to be defective, Design/Builder shall promptly, without cost 
to Owner and in accordance with Owner's written instructions, (i) correct such defective 
Construction, or, if it has been rejected by Owner, remove it from the Site and replace it with 
Construction that is not defective, and (ii) satisfactorily correct or remove and replace any damage 
to other Construction or the work of others resulting therefrom.  If Design/Builder does not 
promptly comply with the terms of such instructions, or in an emergency where delay would cause 
serious risk of loss or damage, Owner may have the defective Construction corrected or the rejected 
Construction removed and replaced, and all costs, losses, and damages caused by or resulting from 
such removal and replacement (including but not limited to all fees and charges of engineers, 
architects, attorneys and other professionals, all court or arbitration or other dispute resolution costs, 
and all costs of repair or replacement of work of others) will be paid by Design/Builder.  

 
B. In special circumstances where a particular item of equipment is placed in continuous service before 

Substantial Completion of all the Work, the correction period for that item may start to run from an 
earlier date if so provided in the Conceptual Documents. 

 
C. Where defective Construction (and damage to other Construction resulting therefrom) has been 

corrected, removed or replaced under this Paragraph 12.07, the correction period hereunder with 
respect to such Construction will be extended for an additional period of one year after such 
correction or removal and replacement has been satisfactorily completed. 

 
12.08 Acceptance of Defective Construction  

 
A. If, instead of requiring correction or removal and replacement of defective Construction, Owner 

prefers to accept it, Owner may do so.  Design/Builder shall pay all costs, losses, and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys and other 
professionals and all court or arbitration or other dispute resolution costs) attributable to Owner's 
evaluation of and determination to accept such defective Construction.  If any such acceptance 
occurs prior to final payment, a Change Order will be issued incorporating the necessary revisions 
in the Contract Documents, and Owner shall be entitled to an appropriate decrease in the Contract 
Price reflecting the diminished value of the Construction so accepted.  If the parties are unable to 
agree as to the amount thereof, Owner may make a Claim therefor as provided in Article 9.  If the 
acceptance occurs after final payment, an appropriate amount will be paid by Design/Builder to 
Owner. 

 
12.09 Owner May Correct Defective Construction  

 
A. If Design/Builder fails within a reasonable time after written notice from Owner to correct defective 

Construction or to remove and replace rejected Construction as required by Owner in accordance 
with Paragraphs 12.06.A or 12.07.A, or if Design/Builder fails to perform the Construction in 
accordance with the Contract Documents, or if Design/Builder fails to comply with any other 
provision of the Contract Documents, Owner may, after seven days' written notice to 
Design/Builder, correct and remedy any such deficiency. 

 
B. In exercising the rights and remedies under this Paragraph 12.09 Owner shall proceed expeditiously.  

In connection with such corrective and remedial action, Owner may exclude Design/Builder from 
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all or part of the Site, take possession of all or part of the Construction, and suspend 
Design/Builder's services related thereto, take possession of Design/Builder's tools, appliances, 
construction equipment and machinery at the Site, and incorporate in the Construction all materials 
and equipment stored at the Site or for which Owner has paid Design/Builder but which are stored 
elsewhere.  Design/Builder shall allow Owner, Owner's Consultant, Owner's representatives, 
agents, employees, and other contractors access to the Site to enable Owner to exercise the rights 
and remedies under this paragraph. 

 
C. All costs, losses, and damages (included but not limited to fees and charges of engineers, architects, 

attorneys and other professionals, all court or arbitration or other dispute resolution costs and all 
costs of repair or replacement of work of others) incurred or sustained by Owner in exercising such 
rights and remedies under this Paragraph 12.09 will be charged against Design/Builder and a 
Change Order will be issued incorporating the  necessary revisions in the Contract Documents, and 
Owner shall be entitled to an appropriate decrease in the Contract Price.  If the parties are unable 
to agree as to the amount thereof, Owner may make a Claim therefor as provided in Article 9.    

 
D. Design/Builder shall not be allowed an extension of the Contract Times (or Milestones) because of 

any delay in the performance of the Work attributable to the exercise by Owner of Owner's rights 
and remedies under this Paragraph 12.09. 

 
 

ARTICLE 13 – PAYMENTS TO DESIGN/BUILDER AND COMPLETION 
 

13.01 Schedule of Values  
 
A. The Schedule of Values established as provided in Paragraph 2.06.A will serve as the basis for 

progress payments.  Progress payments on account of Unit Price Work will be based on the number 
of units completed. 

 
 

13.02 Application for Progress Payment  
 
A. On or about the date established in the Agreement for submission of each application for progress 

payment (but not more often than once a month), Design/Builder shall submit to Owner for review 
an Application for Payment filled out and signed by Design/Builder covering the Work completed 
as of the date indicated on the Application and accompanied by supporting documentation as 
required by the Contract Documents.  If payment is requested on the basis of materials and 
equipment not incorporated in the Work but delivered and suitably stored at the Site or at another 
location agreed to in writing, the Application for Payment shall also be accompanied by a bill of 
sale, invoice or other documentation warranting that Owner has received the materials and 
equipment free and clear of all Liens and evidence that the materials and equipment are covered by 
appropriate property insurance and other arrangements to protect Owner's interest therein, all of 
which will be satisfactory to Owner. 

 
B. Beginning with the second Application for Payment, each Application shall include an affidavit of 

Design/Builder stating that all previous progress payments received on account of the Work have 
been applied on account to discharge Design/Builder's legitimate obligations associated with prior 
Applications for Payment.   
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C. The amount of retainage with respect to progress payments will be as stipulated in the Agreement. 
 

13.03 Progress Payments   
 
A. Procedure:  Progress payments shall be made by the Owner to the Design/Builder according to the 

following procedure: 
 

1. Owner will, within ten days of receipt of each Application for Payment, either indicate in 
writing its acceptance of the Application and state that the Application is being processed 
for payment, or return the Application to Design/Builder indicating in writing its reasons 
for refusing to accept the Application.  Not more than ten days after accepting such 
Application the amount will become due and when due will be paid by Owner to 
Design/Builder. 

 
2. If Owner should fail to pay Design/Builder at the time the payment of any amount becomes 

due, then Design/Builder may, at any time thereafter, upon serving written notice that he 
will stop the Work within seven days after receipt of the notice by Owner, and after such 
seven day period, stop the Work until payment of the amount owing has been received.  
Written notice shall be deemed to have been duly served if sent by certified mail to the 
last known business address of Owner. 

 
3. Payments due but unpaid shall bear interest at the rate specified in the Agreement. 
 
4. No Progress Payment nor any partial or entire use or occupancy of the Project by Owner 

shall constitute an acceptance of any Work not in accordance with the Contract 
Documents. 

 
 
 
 B. Reduction in or Refusal to Make Payment:  Owner may refuse to make the whole or any part of 

any such payment, or because of subsequently discovered evidence or the results of subsequent 
inspections or tests, nullify any previous payment, to the extent that is reasonably necessary to 
protect Owner from loss because: 

 
1. the Construction is defective, or completed Construction has been damaged requiring 

correction or replacement; or 
 
2. the Contract Price has been reduced by Change Order; or 
 
3. Owner has been required to correct defective Construction or complete Work in 

accordance with Paragraph 12.09.A; or 
 
4. Owner has actual knowledge of the occurrence of any of the events enumerated in 

Paragraphs 14.02.A.; or 
 
5. Claims have been made against Owner on account of Design/Builder's performance or 

furnishing of the Work; or 
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6. Liens have been filed in connection with the Work, except where Design/Builder has 
delivered a specific Bond satisfactory to Owner to secure the satisfaction and discharge of 
such Liens; or 

 
7. There are other items entitling Owner to a set off against the amount for which application 

is made. 
 
C. If Owner refuses to make payment of the full amount requested by Design/Builder, Owner must 

give Design/Builder immediate written notice stating the reasons for such action and promptly pay 
Design/Builder any amount remaining after deduction of the amount withheld.  Owner shall 
promptly pay Design/Builder the amount withheld or any adjustment thereto agreed to when 
Design/Builder remedies the reason for such action.  

 
D. Upon a subsequent determination that Owner’s refusal of payment was not justified, the amount 

wrongfully withheld shall be treated as an amount due as determined by Paragraph 14.02.C.1 and 
subject to interest as provided in the Agreement. 

 
13.04 Design/Builder's Warranty of Title  

 
A. Design/Builder warrants and guarantees that title to all Construction, materials, and equipment 

covered by any Application for Payment, whether incorporated in the Project or not, will pass to 
Owner no later than the time of payment free and clear of all Liens. 

 
13.05 Substantial Completion  

 
A. When Design/Builder considers the Work ready for its intended use Design/Builder shall notify 

Owner in writing that the Work is substantially complete (except for items specifically listed by 
Design/Builder as incomplete) and request that Owner issue a certificate of Substantial Completion.  
Promptly thereafter, Owner and Design/Builder shall make an inspection of the Work to determine 
the status of completion.  If Owner does not consider the Work substantially complete, Owner will 
notify Design/Builder in writing giving the reasons therefor.  If Owner considers the Work 
substantially complete, Owner will prepare and deliver to Design/Builder a certificate of 
Substantial Completion which shall fix the date of Substantial Completion.  There shall be attached 
to the certificate a list of items to be completed or corrected before final payment.  At the time of 
delivery of the certificate of Substantial Completion Owner will deliver to Design/Builder a written 
determination as to division of responsibilities pending final payment between Owner and 
Design/Builder with respect to security, operation, safety, protection of Construction, maintenance, 
heat, utilities, insurance and warranties and guarantees. 

 
B. Owner will have the right to exclude Design/Builder from the Site after the date of Substantial 

Completion, but Owner will allow Design/Builder reasonable access to complete or correct items 
on the list of items to be completed. 

 
13.06 Partial Utilization  

 
A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially 

completed part of the Construction which (i) has specifically been identified in the Contract 
Documents, or (ii) Owner and Design/Builder agree constitute a separately functioning and usable 
part of the Construction that can be used by Owner for its intended purpose without significant 
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interference with Design/ Builder's performance of the remainder of the Construction, subject to 
the following: 

 
1. Owner at any time may request Design/Builder in writing to permit Owner to use or 

occupy any such part of the Construction which Owner believes to be ready for its intended 
use and substantially complete.  If Design/Builder agrees that such part of the Work is 
substantially complete, Design/Builder and Owner will follow the procedures of 
Paragraph 13.05 for that part of the Construction.   

 
2. Design/Builder at any time may notify Owner in writing that Design/Builder considers any 

such part of the Work ready for its intended use and substantially complete and request 
Owner to issue a certificate of Substantial Completion for that part of the Work.   

 
3. Within a reasonable time after either such request, Owner and Design/Builder shall make an 

inspection of that part of the Work to determine its status of completion.  If Owner does 
not consider that part of the Work to be substantially complete, Owner will notify 
Design/Builder in writing giving the reasons therefor.  If Owner considers that part of the 
Work to be substantially complete, the provisions of Paragraph 13.05 will apply with 
respect to certification of Substantial Completion of that part of the Work and the division 
of responsibility in respect thereof and access thereto. 

 
4. No use or occupancy of part of the Construction will be accomplished prior to compliance 

with the requirements of Paragraph 5.10 regarding property insurance. 
 

13.07 Final Inspection  
 
A. Upon written notice from Design/Builder that the entire Work or an agreed portion thereof is 

complete, Owner will make a final inspection with Design/Builder and will notify Design/Builder 
in writing of all particulars in which this inspection reveals that the Work is incomplete or defective.  
Design/Builder shall immediately take such measures as are necessary to complete such Work or 
remedy such deficiencies. 

 
13.08 Final Payment  

 
A. Application for Payment. 
 

1. After Design/Builder has completed all such corrections to the satisfaction of Owner and 
delivered in accordance with the Contract Documents all maintenance and operating 
instructions, schedules, guarantees, Bonds, certificates or other evidence of insurance, 
certificates of inspection, record documents (as provided in Paragraph 6.12) and other 
documents, Design/Builder may make application for final payment following the 
procedure for progress payments. 

 
2. The final Application for Payment shall be accompanied (unless previously delivered) by:  

(i) all documentation called for in the Contract Documents, including but not limited to 
the evidence of insurance required by Paragraph 5.04.B.7; (ii) consent of the surety, if any, 
to final payment; and (iii) complete and legally effective releases or waivers  (satisfactory 
to Owner) of all Liens arising out of or filed in connection with the Work. 
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3. In lieu of such releases or waivers of Liens specified in Paragraph 13.08.A.2 and as 
approved by Owner, Design/Builder may furnish receipts or releases in full and an 
affidavit of Design/Builder that: (i) the releases and receipts include all labor, services, 
material and equipment for which a Lien could be filed, and (ii) all payrolls, material and 
equipment bills and other indebtedness connected with the Work for which Owner might 
in any way be responsible, or which in any way might result in liens or other burdens on 
Owner's property,  have been paid or otherwise satisfied.  If any Subcontractor or Supplier 
fails to furnish such a release or receipt in full, Design/Builder may furnish a Bond or 
other collateral satisfactory to Owner to indemnify Owner against any Lien. 

 
 B. Final Payment and Acceptance:  If Owner is satisfied that the Work has been completed and 

Design/Builder's other obligations under the Contract Documents have been fulfilled, Owner will, 
within ten days after receipt of the final Application for Payment, give written notice to 
Design/Builder that the Work is acceptable.  Otherwise, Owner will return the Application to 
Design/Builder, indicating in writing the reasons for refusing to process final payment, in which 
case Design/Builder shall make the necessary corrections and resubmit the Application. 

 
 C. Payment Becomes Due:  Thirty days after the presentation to Owner of the acceptable 

Application and accompanying documentation, in appropriate form and substance and with 
Owner's notice of acceptability, the amount will become due and will be paid by Owner to 
Design/Builder. 

 
13.09 Final Completion Delayed    

 
A. If, through no fault of Design/Builder, final completion of the Work is significantly delayed, Owner 

shall, upon receipt of Design/Builder's final Application for Payment, and without terminating the 
Agreement, make payment of the balance due for that portion of the Work fully completed and 
accepted.  If the remaining balance to be held by Owner for Work not fully completed or corrected 
is less than the retainage stipulated in the Agreement, and if Bonds have been furnished as required 
in Paragraph 5.01.A, the written consent of the surety to the payment of the balance  due for that 
portion of the Work fully completed and accepted shall be submitted by Design/Builder to Owner 
with the Application for such payment.  Such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of Claims. 

 
13.10 Waiver of Claims  

 
A. The making and acceptance of final payment will constitute: 
 

1. A waiver of all Claims by Owner against Design/Builder, except Claims arising from 
unsettled Liens, from defective Construction appearing after final inspection pursuant to 
Paragraph 13.07, from failure to comply with the Contract Documents or the terms of any 
special guarantees specified therein, or from Design/Builder's continuing obligations 
under the Contract Documents; and 

 
2. A waiver of all Claims by Design/Builder against Owner other than those previously made 

in writing and still unsettled. 
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ARTICLE 14 – SUSPENSION OF WORK AND TERMINATION 
 

14.01 Owner May Suspend Work  
 
A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period 

of not more than 90 days by notice in writing to Design/Builder which will fix the date on which 
Work will be resumed.  Design/Builder shall resume the Work on the date so fixed.  Design/Builder 
shall be allowed an adjustment in the Contract Price or an extension of the Contract Times, or both, 
directly attributable to any such suspension if Design/Builder makes a Claim therefor as provided 
in Article 9. 

 
14.02 Owner May Terminate for Cause  

 
A. The occurrence of any one or more of the following events justifies termination for cause: 
 

1. Design/Builder's persistent failure to perform the Work in accordance with the Contract 
Documents (including, but not limited to, failure to supply sufficient skilled workers or 
suitable materials or equipment or failure to adhere to the progress schedule established 
under Paragraph 2.06.A as adjusted from time to time pursuant to Paragraph 6.05). 

 
2. Design/Builder's disregard of Laws or Regulations of any public body having jurisdiction. 
 
3. Design/Builder's violation in any substantial way of provisions of the Contract 

Documents. 
 
B. If one or more of the events identified in Paragraph 14.02.A occur, Owner may, after giving 

Design/Builder (and the surety, if any) seven days' written notice, terminate the services of 
Design/Builder, take possession of any completed Drawings and Specifications prepared by or for 
Design/Builder (subject to the indemnification provisions of Paragraph 3.05.A), exclude 
Design/Builder from the Site, and take possession of the Work and of all Design/Builder's tools, 
appliances, construction equipment and machinery at the Site and use the same to the full extent 
they could be used by Design/Builder (without liability to Design/Builder for trespass or 
conversion), incorporate in the Work all materials and equipment stored at the Site or for which 
Owner has paid Design/Builder but which are stored elsewhere, and finish the Work as Owner may 
deem expedient.  In such case Design/Builder shall not be entitled to receive any further payment 
until the Work is finished.  If the unpaid balance of the Contract Price exceeds all costs, losses and 
damages sustained by Owner arising out of or resulting from completing the Work (including but 
not limited to all fees and charges of engineers, architects, attorneys and other professionals and all 
court or arbitration or other dispute resolution costs) such excess will be paid to Design/Builder.  If 
such costs, losses and damages exceed such unpaid balance, Design/Builder shall pay the difference 
to Owner.  Such costs, losses and damages incurred by Owner will be incorporated in a Change 
Order.  When exercising any rights or remedies under this paragraph Owner shall not be required 
to obtain the lowest price for the Work performed. 

 
C. Notwithstanding Paragraph 14.02.B, Design/ Builder's services will not be terminated if 

Design/Builder begins, within seven days of receipt of notice of intent to terminate, to correct its 
failure to perform and proceeds diligently to cure such failure within no more than 30 days of 
receipt of said notice.  

 

Project No. 90748
General Conditions, Page 50 of 53



EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder 
Copyright © 2009 National Society of Professional Engineers for EJCDC.  All rights reserved. 

49 
 

D. Where Design/Builder's services have been so terminated by Owner, the termination will not affect 
any rights or remedies of Owner against Design/Builder then existing or which may thereafter 
accrue.  Any retention or payment of moneys due Design/Builder by Owner will not release 
Design/Builder from liability. 

 
14.03 Owner May Terminate for Convenience  

 
A. Upon seven days' written notice to Design/Builder, Owner may, without cause and without 

prejudice to any other right or remedy of Owner, elect to terminate the Contract.  In such case, 
Design/Builder shall be paid (without duplication of any items) for: 

 
1. Completed and acceptable Work executed in accordance with the Contract Documents 

prior to the effective date of termination, including fair and reasonable sums for overhead 
and profit on such Work; 

 
2. Expenses sustained prior to the effective date of termination in performing services and 

furnishing labor, materials or equipment as required by the Contract Documents in 
connection with uncompleted Work, plus fair and reasonable sums for overhead and profit 
on such expenses; 

 
3. Amounts paid in settlement of terminated contracts with Subcontractors, Suppliers and 

others (including but not limited to all fees and charges of engineers, architects, attorneys 
and other professionals and all court or arbitration or other dispute resolution costs 
incurred in connection with termination of contracts with Subcontractors, Suppliers and 
others); and 

 
4. Reasonable expenses directly attributable to termination.  

 
B. Except as provided in Paragraph 14.03.C, Design/Builder shall not be paid on account of loss of 

anticipated profits or revenue or other economic loss arising out of or resulting from such 
termination. 

 
14.04 Design/Builder May Stop Work or Terminate  

 
A. If, through no act or fault of Design/Builder, the Work is suspended for a period of more than 90 

days by Owner or under an order of court or other public authority, or Owner fails to act on any 
Application for Payment within thirty days after it is submitted or Owner fails for thirty days to pay 
Design/Builder any sum finally determined to be due, then Design/Builder may, upon seven days' 
written notice to Owner, and provided Owner does not remedy such suspension or failure within 
that time, terminate the Agreement and recover from Owner payment on the same terms as provided 
in Paragraph 14.03.A.  In lieu of terminating the Agreement and without prejudice to any other 
right or remedy, if Owner has failed for 30 days to pay Design/Builder any sum finally determined 
to be due, Design/Builder may upon seven days' written notice to Owner stop the Work until 
payment is made of all such amounts due Design/Builder, including interest thereon.  The 
provisions of this Paragraph 14.04.A are not intended to preclude Design/Builder from making 
Claim under Article 9 for an increase in Contract Price or Contract Times or otherwise for expenses 
or damage directly attributable to Design/Builder's stopping Work as permitted by this paragraph. 
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ARTICLE 15 – DISPUTE RESOLUTION 
 

15.01 Methods and Procedures  
 

A. Dispute resolution methods and procedures, if any, shall be as set forth in the Supplementary 
Conditions.  If no such method and procedure has been set forth, Owner and Design/Builder 
may exercise such rights or remedies as either may otherwise have under the Contract 
Documents or by Laws or Regulations in respect of any dispute. 

 
 

ARTICLE 16 – MISCELLANEOUS 
 

16.01 Giving Notice  
 
A. Whenever any provision of the Contract Documents requires the giving of written notice, it will be 

deemed to have been validly given if delivered in person to the individual or to a member of the 
firm or to an officer of the corporation for whom it is intended, or if delivered at or sent by certified 
mail, postage prepaid, to the last business address known to the giver of the notice. 

16.02 Computation of Times  
 
A. When any period of time is referred to in the Contract Documents by days, it will be computed to 

exclude the first and include the last day of such period.  If the last day of any such period falls on 
a Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction, 
such day will be omitted from the computation. 

 
16.03 Cumulative Remedies  

 
A. The duties and obligations imposed by these General Conditions and the rights and remedies 

available hereunder to the parties hereto are in addition to, and are not to be construed in any way 
as a limitation of, any rights and remedies available to any or all of them which are otherwise 
imposed or available by: 

 
1. Laws or Regulations; or 
 
2. any special warranty or guarantee; or  
 
3. other provisions of the Contract Documents. 

 
B. The provisions of Paragraph 16.03.A will be as effective as if repeated specifically in the Contract 

Documents  in connection with each particular duty, obligation, right and remedy to which they 
apply. 

 
16.04 Survival of Obligations  

 
A. All representations, indemnifications, warranties and guarantees made in, required by or given in 

accordance with the Contract Documents, as well as all continuing obligations indicated in the 
Contract Documents, will survive final payment, completion and acceptance of the Work and 
termination or completion of the Contract. 
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16.05 Controlling Law  

 
A. The Contract Documents will be construed in accordance with the law of the place of the Project. 
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PART 1 – GENERAL  
 
These Supplementary Conditions amend or supplement the Standard General Conditions of the Contract Between 
OWNER and Design/Builder, EJCDC D-700 (2009 Edition). All provisions that are not so amended or supplemented 
remain in full force and effect. 
 
The terms used in these Supplementary Conditions have the meanings stated in the General Conditions. Additional 
terms used in these Supplementary Conditions have the meanings stated below, which are applicable to both the 
singular and plural thereof. 
 

PART 2 – MODIFICATIONS OF THE GENERAL CONDITIONS 
 
ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 
 
SC-1.01  Defined Terms  
 
Add the following paragraphs immediately after Paragraph 1.01: 
 

49. As Shown – “as shown” shall mean a specific reference to the Contract Drawings, equivalent to “as shown 
on the Contract Drawings.” 

 
50. Final Acceptance – OWNER’s written acknowledgement that Design/Builder has achieved Final Completion 

as provided herein. 
 

51. Final Completion – All obligations of Design/Builder under this Contract have been completed except for 
obligations that OWNER has waived or excused in writing and except for obligations of Design/Builder that 
survive termination of this Contract, such as warranty and indemnity. 
 

52. Construction Manager – OWNER’s representative responsible for management and oversight of 
Design/Builder and coordination with the Design/Builder during construction. The RPR responsibilities in 
the Contract Documents shall also be performed by the Construction Manager. OWNER may engage an 
inspector to observe construction activities, but the inspector shall not have the authority allocated to either 
the Construction Manager or the RPR. 
 

53. Punch List – A specific itemized list of defects provided by the OWNER to the Design/Builder that the 
Design/Builder shall address and complete the list to OWNER’s satisfaction prior to Final Acceptance with 
the exception of non-critical punch list items that are agreed upon by OWNER and Design/Builder. 
 

ARTICLE 2 – PRELIMINARY MATTERS 
 
SC-2.04  Before Starting the Work 
 
Add the following new Paragraph 2.04.C. 
 
C. Design/Builder shall deliver to OWNER, with copies to the Construction Manager and each additional insured 

identified in the Supplementary Conditions, certificates of insurance (or other evidence requested by OWNER) 
that Design/Builder is required to purchase and maintain in accordance with Paragraphs 5.03 and 5.04. 
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ARTICLE 3 – CONTRACT DOCUMENTS: INTENT, AMENDING, R EUSE 
 
SC-3.01  Intent 
 
Add a new Paragraph 3.01.C as follows: 
 

The Technical Proposal and Price Proposal submitted by Design/Builder with its Proposal and accepted by 
OWNER will be incorporated as a Contract Document, will become a part of the complete contract and the 
concepts contained therein shall not be materially changed unless authorized by the OWNER. Interpretation and 
correct application of Contract Provisions are the responsibility of the Design/Builder. Changes in the design by 
the Design/Builder to meet contract requirements or correct defects or deficiencies, that do not materially change 
the Technical Proposal, are the responsibility of the Design/Builder and are not considered Changes in the Work 
and no adjustment will be allowed to contract price or time. Changes in Work to meet contract requirements, that 
materially change the concepts in the Technical Proposal, shall be reviewed by the OWNER. The Design/Builder 
may request a written change order for any such change, pursuant to the provisions of the Agreement. 

 
SC-3.05.A  Reuse of Documents 
 
Delete the second sentence in Paragraph 3.05.A and replace with the following:  
 

OWNER may make and retain copies of Project Documents for information and reference in connection with use 
on the Project by OWNER. Design/Builder and its design Consultants grant OWNER a limited license to use the 
Documents on the Project, extensions of the Project, and for related uses of the OWNER including but not limited 
to, commissioning, operations, maintenance, modifications, replacements or alterations.  

 
SC-3.06.A  Electronic Data 
 
Add the following sentence after the first sentence in Paragraph 3.06.A: 
 

OWNER will furnish Design/Builder one paper copy of the Contract Documents and one electronic .pdf format 
via email or other file transfer protocol. Additional paper copies will be furnished upon request at the cost of 
reproduction.  

 
ARTICLE 4 – AVAILABILITY OF LANDS; SUBSURFACE AND P HYSICAL CONDITIONS; 
HAZARDOUS ENVIRONMENTAL CONDITIONS; REFERENCE POINT S  
 
SC-4.01.C. Availability of Lands.  
 
Add the following immediately following Paragraph 4.01.C: 
 

Locations for construction storage is referenced in the Baseline Scope of Work. A plat drawing is attached to 
that document by Appendix. 

 
SC-4.02. Differing Site Conditions.  
 
Add the following new paragraphs immediately after Paragraph 4.02.D: 
 
E. The following report of explorations and tests of subsurface conditions at or contiguous to the Site is known to 

OWNER: 
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1. Geotechnical Data Report, Gary Paxton Industrial Park Multi-Use Dock, Sawmill Cove, Sitka Alaska 

(Shannon & Wilson, September 2014). 
2. Sawmill Cove Intermodal Facility Paving, Geotechnical Investigation (R&M Engineering, Inc., June 2009) 
3. Alaska Pulp Corporation, Non-Native Sediment Thicknesses and Description (Foster Wheeler 

Environmental Corporation, February 1999). 
 

These reports were provided as part of the Reference Documents in Appendix J of the Request for Proposals. 
 
F. OWNER and Engineer do not represent that the reports show completely all the existing subsurface conditions 

and do not guarantee any interpretation of facts or opinions in the reports or that the information shown on the 
Contract Documents will accurately describe the actual subsurface conditions which may be encountered. 
Design/Builder must assume all responsibility for deductions and conclusions which may be made as to the nature 
of the materials to be excavated, the difficulties of making and maintaining the required excavation, and of doing 
other construction affected by subsurface conditions at the site of the construction. 

 
G. The following drawings of physical conditions relating to existing surface or subsurface structures at the Site 

(except Underground Facilities) are known to OWNER: 
 

1. Sawmill Cove Bulk Water Terminal Bathymetric Survey (David Evans & Associates, September 2014). 
2. Sawmill Cover Industrial Park Intermodal Facility Paving (R&M Engineering, Inc., February 2010). 
3. Sawmill Cove Industrial Park Valve Location Layout: Fire & Potable Water, Sanitary Sewer (D.G. 

Jones/Associates, September 2003). 
4. Sawmill Cove Industrial Site Distribution and Lighting System Plan (Northstar Power Engineering, March 

2002). 
 

These reports were provided as part of the Reference Documents in Appendix J of the Request for Proposals. 
 
H. Design/Builder shall bear the burden of proving that a Differing Site Condition exists and that it could not 

reasonably have worked around the Differing Site Condition so as to avoid additional cost. Each request for a 
Change Order under this Differing Site Condition Section shall be accompanied by a statement signed by a 
qualified professional setting forth all relevant assumptions made by Design/Builder with respect to the condition 
of the Site, justifying the basis for such assumptions and explaining exactly how the existing conditions differ 
from those assumptions, and stating the efforts undertaken by Design/Builder to find alternative design or 
construction solutions to eliminate or minimize the problem and the associated costs. For Differing Site 
Conditions involving Utilities, Design/Builder shall describe the nature of the investigations undertaken and 
explain why it could not have been expected to discover such Utility in the course of its Investigations. 

 
I. Underground facilities in and adjacent to the project site may not be completely shown on drawings that are part 

of the Reference Documents. Design/Builder will need to contact the Water, Wastewater and Electric departments 
at the City and Borough of Sitka for locates when needed. 

 
SC 4.04 Hazardous Environmental Condition at Site.  
 
Add the following immediately following Paragraph 4.04.A:   
 

1. “No Disturbance Zone” encompasses approximately six (6) acres within Alaska Tideland Patent No. 20 
adjacent to the project site.  Activities in the area have been restricted due to the existence of pulp residues.  
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Anchoring is prohibited within the No Disturbance Zone.  A Revised Notice of Restricted Area in Sawmill 
Cove and Memorandum of Understanding between the State of Alaska and the City and Borough of Sitka – 
Management Plan for Sawmill Cove Property (Former APC Property) provides detailed restrictions regarding 
the Area of Concern.  Design-Builder shall comply with all restrictions.  

 
ARTICLE 5 – BONDS AND INSURANCE  
 
SC-5.01.B. Performance, Payment, and Other Bonds.  
 
At the end of Paragraph 5.01.B insert the following: 
 
 Performance Bond shall be provided on EJCDC Form C-610 – Construction Performance Bond. A Payment Bond 

shall be provided on EJCDC Form C615 – Construction Payment Bond. The penal amount of the Construction 
Performance Bond and the Construction Payment Bond shall be 40% of the lump sum Contract Price if the Price 
is less than $5,000,000 and the penal amount for each bond shall be $2,500,000 if the Contract Price exceeds 
$5,000,000. It is the intent of the OWNER that the Construction Performance Bond shall not extend to obligations 
of the Design/Builder to cover any responsibility for negligence, errors or omission in the design or warranty of 
design. The OWNER intends that the professional liability insurance policy to be provided or furnished by the 
Design/Builder will be the financial security that OWNER will rely upon to cover claims relating to errors, 
omissions and other situations of failure to comply with contractual or professional obligations of the designer; 
provided, however, that OWNER retains the right to withhold amounts otherwise due under the Contract to cover 
claims of design professional liability. 

 
In the event a design professional firm and a construction Design/Builder form a joint venture or similar 
relationship to perform this Contract, OWNER will accept a performance bond, payment bond and bid bond with 
the construction Design/Builder as sole or primary obligor to the extent permitted by statute. OWNER agrees to 
limit its remedies under any bonds to recover any payments first from the construction Design/Builder for any 
claims based on performance or lack of performance of construction activities. Statutory obligations under a 
payment bond will be the obligations of all bond obligors. 

 
SC-5.02.A Licensed Sureties and Insurers.  
 
At the end of Paragraph 5.02.A insert the following: 
 

Insurance companies providing coverage shall have an A-7 rating or better in the latest printing of the A.M. Best’s 
Key Rating Guide. 

 
SC-5.04 Design/Builder’s Insurance.  
 
Add the following new paragraphs immediately after Paragraph 5.04.B: 
 
C. The limits of liability for the insurance required by Paragraph 5.04 of the General Conditions shall provide 

coverage for not less than the following amounts or greater where required by Laws and Regulations: 
 

1. Workers’ Compensation and related coverages under Paragraphs 5.04.A.1 and A.2 of the General Conditions: 
a. State: Alaska  Statutory 
b. Applicable Federal  

(e.g., Longshoreman’s):  Statutory 
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c. Employer’s Liability:   $ 1,000,000 
 

2. Commercial General Liability under Paragraphs 5.04.A.3 through A.6 of the General Conditions, which shall 
include completed operations and product liability coverages and eliminate the exclusion with respect to 
property under the care, custody and control of Design/Builder: 
 
a. General Aggregate   $ 2,000,000  

(including Premise & Products/Completed Operations)  
 

b. Personal and Advertising 
Injury    $ 1,000,000 
 

c. Each Occurrence 
(Bodily Injury and Property Damage) $ 2,000,000  
   

d. Property Damage liability insurance will provide 
Explosion, Collapse, and Under-ground coverages where applicable. 
 

e. Excess or Umbrella Liability 
Excess or umbrella coverages can be used to satisfy the required insurance coverages and limits. 

 
f. Per Project Aggregate Limit  $2,000,000 

 
3. Commercial Automobile Liability under Paragraph 5.04.A.6 of the General Conditions covering owned, 

hired or non-owned vehicles with a combined single limit of $2,000,000 per occurrence 
 
D. The policies of insurance so required by this Paragraph 5.04.C.2 through 5.04.C.3 inclusive, include as additional 

insureds (subject to any customary exclusion in respect of professional liability) OWNER and its consultants 
working on the project site , all of whom shall be listed as additional insureds, and include coverage for the 
respective officers, directors, partners, employees, agents, and other consultants and subcontractors of each an 
any of all such additional insureds, using ISO Form GC20371001 or equivalent, and the insurance afforded to 
these additional insured shall provide primary coverage for all claims covered thereby. 

 
E. Design/Builder shall procure and maintain or furnish through any design firm subconsultant professional liability 

insurance for protection from claims arising out of performance of Design Professional Services under this 
Contract. Such professional liability insurance will provide limits in the amount of $2,000,000 per claim and 
$2,000,000 annual aggregate. Such coverage shall be maintained for a period of two years after Substantial 
Completion. Certificates indicating that such insurance is in effect will be delivered to OWNER prior to each 
policy renewal date or upon request by OWNER.   

 
F. Design/Builder shall deliver to OWNER, with copies to each additional insured identified in these Supplementary 

Conditions, certificates of insurance (and other evidence of insurance requested by OWNER or any other 
additional insured) which Design/Builder is required to purchase and maintain. Design/Builder’s insurance 
policies shall contain a provision or endorsement that the coverage afforded will not be canceled, materially 
changed or renewal refused until at least 10 days prior written notice has been given to Design/Builder or, in the 
case of design professional liability insurance, to the insured design professional. Within three days of receipt of 
any such written notice, Design/Builder shall provide a copy of the notice to OWNER, and any additional insureds 
identified in these Supplementary Conditions. 
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G. If OWNER has any objection to the coverage afforded by or other provisions of the insurance required to be 

purchased and maintained on the basis of non-conformance with the Contract Documents, OWNER shall notify 
Design/Builder in writing within 10 days after receipt of the certificates or other evidence required by Paragraph 
SC-5.04.D. Design/Builder shall provide such additional information in respect to insurance as OWNER shall 
reasonably request. 

 
SC-5.06.A. Property Insurance.  

A. Delete Paragraph 5.06.A. and replace it with the following:  
Design/Builder shall purchase and maintain property insurance upon the Construction in the amount of the full 
replacement cost thereof (subject to such deductible amounts as may be provided in the Supplementary 
Conditions or required by Laws or Regulations). This insurance will:.  

 
Add the following new paragraphs immediately after Paragraph 5.06.A.7.: 

 
8. Design/Builder shall assume the risk for all aspects of the transportation and tow of the floating pontoon from 
its original location until final incorporation into its final project site location in Sitka.  The Design/Builder will 
retain ownership of the pontoon until the completion of the project.  The City and Borough of Sitka is not 
responsible for any direct physical damage or liability associated with the property, tow or transport of the 
pontoon.  This insurance may be provided under a separate insurance policy. 

 
ARTICLE 6 – DESIGN/BUILDER’S REPSONSIBILITIES  
 
SC-6.01 Design Professional Services.  
 
Modify Paragraph-6.01.B.2 to reference “Paragraph 8.01.A.5.a-h” rather than “Paragraph 8.01.A.6.a-g”. 
 
SC-6.02 Supervision and Superintendence of Construction.  
 
Add the following new Paragraphs 6.02.C and 6.02.D immediately after GC-6.02.B: 
 
C.  The initial appointment of the Project Manager and Engineer of Record and any removal and subsequent 

appointment shall be subject to the prior approval of the Construction Manager. For reasonable cause, 
Construction Manager may, upon notice to Design/Builder, require Design/Builder to remove (or cause to be 
removed) and replace the resident superintendent from the Site. Once removed such personnel shall no longer be 
involved with the Work in any capacity. 

 
D. Design/Builder is required to utilize the key staff included in its proposal and approved by OWNER to perform 

the Work. Any substitutions of key staff shall be subject to the prior approval of the Construction Manager.  The 
qualifications of the proposed key staff were an important factor in selecting the Design/Builder to perform the 
Work, and any substitutions not approved by OWNER will result in additional costs and losses incurred by 
OWNER. The parties recognize the expense and difficulty in establishing the actual losses suffered as a result of 
a failure to utilize the proposed staff to perform the Work. The parties agree that the liquidated damage amount 
shown below is a reasonable estimate of the damages the OWNER can be expected to incur due to the unexcused 
failure of Design/Builder to utilize the proposed key staff to perform the Work: 
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the Design-Builder shall not replace the Project Manager and Engineer of Record named in the Design-
Builder’s Proposal without written consent by the CBS; unauthorized replacement of personnel may result 
in a liquidated damage assessment of $50,000 per individual.   

 
E. The Project Manager shall serve as the single-point-contact for the Design-Builder, remain committed to a 

partnering relationship with the CBS, and have authority to make decisions on behalf of the Design-Builder.  The 
Design-Builder’s Project Manager shall coordinate with the CBS in a mutually agreeable format and frequency.  
Coordination shall be documented and include schedule progress, current risks, outstanding issues, submittal and 
transmittal status, quality, and safety. 

 
SC-6.03 Labor, Working Hours.  
 
Add the following new Paragraph 6.03.C immediately after GC-6.03.B: 
 
C.  For reasonable cause, Construction Manager may, upon notice to Design/Builder, require Design/Builder to 

remove (or cause to be removed) any personnel performing any aspect of the Work. Once removed such personnel 
shall no longer be involved with the Work in any capacity.  

 
SC-6.12 Record Documents.  
 
Delete Paragraph 6.12.A and replace it with the following: 
 
A. Design/Builder shall maintain in a safe place at the Site one record copy of all Drawings, Specifications, Addenda, 

Change Orders, Work Change Directives, Field Orders, and written interpretations and clarifications in good 
order and annotated to show changes made during construction. Locations of all underground conduits, piping 
and other utilities will also be shown on the record documents, in order that field-located utilities are accurately 
shown. These record documents together with all approved Samples and a counterpart of all approved Shop 
Drawings will be available to the Construction Manager for reference. Upon completion of the Work, these record 
documents, Samples, and Shop Drawings will be delivered to OWNER. 

 
B. At the beginning of the construction, Design/Builder shall set aside one (1) complete set of full-size prints of the 

Contract Drawings, upon which it shall record or cause its various subcontractors to record, all deviations in 
construction, underground utilities and any deviations due to change orders or field located utilities and other 
subsurface facilities which Design/Build has installed as part of the Work. Notations and changes shall be done 
in a neat and legible manner acceptable to the Construction Manager. Upon completion of project, Design/Builder 
shall deliver the set of marked-up prints to the Construction Manager before final payment will be made. 

 
SC-6.20 Design/Builder’s General Warranty and Guarantee.  
 
Add the following new Paragraph 6.20.D: 
 
D.  No provision of any instructions, warranties or guarantees will be effective to assign to OWNER’s Consultant, 

OWNER, Construction Manager, RPR or any of their consultants, agents or employees, any duty or authority to 
supervise or direct the furnishing or performance of the Work or any duty or authority to undertake responsibility 
contrary to the provisions of Paragraph 8.03. 
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SC-6.21 Indemnification.  
 
Delete Paragraph 6.21.A in its entirety and substitute the following: 
 
A. To the fullest extent permitted by Laws and Regulations, Design/Builder shall defend, indemnify and hold 

harmless OWNER and Engineer, and the officers, directors, members, partners, employees, agents, consultants 
and subcontractors of each and any of them from and against all claims, costs, losses, expenses and damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and 
all court or arbitration or other dispute resolution costs) to the extent such claim, cost, loss, expense or damages 
are caused by or relate to any actual or alleged negligent act or omission of Design/Builder, any subcontractor, 
any Supplier, or any individual or entity directly or indirectly employed by any of them to perform any of the 
Work or anyone for whose acts any of them may be liable. 

 
SC-6.21 Indemnification.  
 
Delete Paragraph 6.21.C in its entirety and substitute the following: 
 
C. The defense and indemnification obligations set forth in Paragraph SC-6.21.A shall not extend to the liability of 

OWNER’s Consultant, Engineer, Construction Manager and their officers, directors, members, partners, 
employees, agents, other consultants and subcontractors arising out of the  giving of directions or instructions, or 
failing to give them, if that is the primary cause of the injury or damage; provided, however, that this provision 
shall not operate to reduce or limit Design/Builder’s primary responsibility for the adequacy of its construction 
methods, means, procedures or safety practices or its responsibility for the adequacy of its design. If there is a 
claim for a joint negligent act, error or omission of the Design/Build or its design consultant and the OWNER, 
the indemnification, defense and hold harmless provisions shall be apportioned on a comparative fault basis. 

 
SC-6.22 Waiver of Consequential Damages.  
 
Add the following new Paragraph 6.22:   
 

Except for (i) those damages specifically recoverable by OWNER or Design/Builder as set forth elsewhere in the 
Contract; (ii) specified liquidated damages, if any, or, (iii) those consequential damages arising from the gross 
negligence or willful misconduct of the OWNER or Design/Builder, neither party shall be liable to the other, whether 
such liability arises out of  contract, warranty, tort (including negligence), strict liability, or any other cause or form 
of action whatsoever, for lost revenue, lost profits, consequential or special loss or damage. 

 
ARTICLE 8 – OWNER’S RESPONSIBILITIES 
SC-8.09 OWNER’s Representative 
 
Add the following new Paragraph 8.09: 
 
 Construction Manager will be OWNER’s representative during the construction period. The duties and 

responsibilities and the limitations of authority of the Construction Manager as OWNER’s representatives during 
construction are set forth in the Contract Documents. OWNER may engage an inspector to observe construction 
activities, but the inspector shall not have the authority allocated to either the Construction Manager or the RPR. 
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SC-8.11 Authorized Variations in Work 
 
Add the following new Paragraph 8.11: 
 
 Construction Manager may authorize minor variations in the Work from the requirements of the Contract 

Documents that do not involve an adjustment in the Contract Price or the Contract Times and are compatible with 
the design concept of the completed Project as a functioning whole as indicated by the Contract Documents. 
These may be accomplished by a Field Order and will be binding on OWNER and also on Design/Builder, who 
shall perform the Work involved promptly. If OWNER or Design/Builder believes that a Field Order justifies an 
adjustment in the Contract Price or Contract Times, or both, and the parties are unable to agree on entitlement to 
or on the amount or extent, if any, of any such adjustment, a Claim may be made therefore as provided in 
Paragraph 9.03 of the General Conditions. The Construction Manager will refer changes to the OWNER for due 
process and assist to expedite resolution to the proposed changes. See SC15.01.   

 
SC-8.14 Limitations on Construction Manager’s Authority and Responsibilities 

 
Add the following new Paragraph 8.14: 

 
A. Construction Manager will not supervise, direct, control, or have authority over or be responsible for 

Design/Builder’s means, methods, techniques, sequences, design, or procedures of construction, or the safety 
precautions and programs incident thereto, or for any failure of Design/Builder to comply with Laws and 
Regulations applicable to the performance of the Work. Construction Manager will not be responsible for 
Design/Builder’s failure to perform the Work in accordance with the Contract Documents. 

 
B. Construction Manager will not authorize any significant deviation from the Contract Documents or substitution 

of materials or equipment (including “or-equal” items). 
 
C. Construction Manager will not be responsible for the acts or omissions of Design/Builder or of any Subcontractor, 

any Supplier, or of any other individual or entity performing any of the Work. 
 
D. Construction Manager’s  review of the final Application for Payment and accompanying documentation and all 

maintenance and operating instructions, schedules, guarantees, bonds, certificates of inspection, tests and 
approvals, and other documentation required to be delivered by Design/Builder will only be to determine 
generally that their content complies with the requirements of, and in the case of certificates of inspections, tests, 
and approvals that the results certified indicate compliance with, the Contract Documents. 

 
ARTICLE 9 – CHANGES IN THE WORK; CLAIMS 
 
SC 9.03.A   Notice: 
 
Revise Paragraph 9.03.A to add the following at the end of the paragraph: 
 

Failure to strictly comply with the 15 day time limit for written notice of intent to make a Claim shall bar the 
claiming party from any adjustments to Contract Price or Contract Time, due to the loss of the other party’s 
ability to take mitigation actions to minimize any costs or delays. The parties agree that this provision shall 
be enforceable pursuant to its terms without need to prove any actual prejudice due to non-compliance with 
the time limits. 
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SC 9.03.B   Documentation 
 
Revise Paragraph 9.03.B to add the following at the end of the paragraph: 
 

 
Failure to strictly comply with the 30-day requirement to provide substantiating documentation shall bar the 
claiming party from any adjustments to Contract Price or Contract Time, due to the loss of the other party’s 
ability to take mitigation actions to minimize any costs or delays. The parties agree that this provision shall 
be enforceable pursuant to its terms without need to prove any actual prejudice due to non-compliance with 
the time limits. 

  
 SC 9.03.D   Time Limit Extension 
 
Delete Paragraph 9.03.D in its entirety and substitute the following: 
 

The time limits of Paragraphs 9.03.A, 9.03.B and 9.03.C may be extended by mutual written agreement which 
is required to include a specific reference by citation to the applicable paragraph being revised.  Except as 
provided in the proceeding sentence, both parties agree to waive any claim for additional payment or time 
extension  if written notification and substantiating documentation was not provided in strict compliance with 
the terms of the Contract. The parties agree that the party seeking to enforce non-compliance with applicable 
time limits to bar claims is not obligated to prove any specific prejudice from the lack of strict compliance 
with Contract time limits. 

 
SC 9.06   Accurate and Detailed Records 
 
Add the following new paragraph 9.06: 
 

Design/Builder believes additional compensation or time is warranted, then it must immediately begin 
keeping complete, accurate and specific daily records concerning every detail of the potential claim including 
actual costs incurred.  Failure to keep an accurate and detailed record of the actual costs incurred shall be a 
bar to any recovery to any alleged entitlement to adjustments to Contract Price or Contract Times which are 
based on actual costs incurred.  In computing damages, or costs claimed for a change order, or for any other 
claim against Owner for additional time, compensation or both, Design/Builder must prove actual damages 
based on internal costs for equipment, labor or efficiencies.  Total cost, modified total cost or jury verdict 
forms of presentation of damage claims are not permissible to show damages. 

 
ARTICLE 11 – CHANGE OF CONTRACT PRICE; CHANGE OF CO NTRACT TIMES 
 
SC 11.02.F Change of Contract Times. 
 
Revise Paragraph 11.02.F to add the following at the end of the paragraph: 
 

Delays due to labor strife, transportation shortages, delays in transit and delays at Design/Builder’s facilities are 
deemed to be within the control of Design/Builder. 
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ARTICLE 12 – TESTS AND INSPECTIONS; CORRECTION, REM OVAL OR ACCEPTANCE OF 
DEFECTIVE CONSTRUCTION 
 
SC 12.01.A Notice of Defects 
 

Insert “or Design Professional Services” after “Construction” at lines 2 and 3. 
 
SC 12.04.B  Uncovering Construction 
 

Revise line 8 to insert “or Design Professional Services related to such Construction” after “Construction.” 
 
Revise line 19 to insert “and Design Professional Services related to such Construction and after “Construction.” 
Delete “is” after “Construction.” 

 
SC 12.05.A  OWNER May Stop Construction 
 

Revise line 1 to insert “or Design Professional Services” after “Construction.” 
 
SC 12.06.A  Correction or Removal of Defective Construction or Design Professional Services 
 

Revise line 2 to insert “or Design Professional Services” after “Construction.” 
 
Revise line 6 to insert “Design Professional Services or” prior to “Construction.” 

 
SC 12.08.A  Acceptance of Defective Construction or Design Professional Services 
  

At line 2, insert “or Design Professional Services” after “Construction.” 
 
At line 8, insert “or Design Professional Services” after “Construction.” 
 
At line 13, insert “or Design Professional Services” after “Construction.” 

 
SC 12.09  OWNER May Correct Defective Construction or Design Professional Services 
 

Subparagraph A. At line 3, insert “or Design Professional Services” after “Construction.” 
 
SC 12.10  Correction Period for Design Professional Services 
 
Add the following new Paragraph 12.10:  

 
Notwithstanding any shorter period referenced in these provisions, the correction period for any deficient Design 
Professional Services shall continue until six years after the date of Substantial Completion of the Work.  

 
ARTICLE 13 – PAYMENTS TO DESIGN/BUILDER AND COMPLET ION  
 
SC 13.02.A  Progress Payments 

 
Revise the first line to read: “On the date established in the” 
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SC 13.03.A  Progress Payments 
 
Add the following new Paragraph after 13.03.A.4: 
 

 5.     With each application for progress payment, Design/Builder shall provide a copy of their “in-progress” as-
built drawings and material certifications.  Design/Builder shall maintain Record Documents on the job site 
consisting of a complete set of drawings, survey line and grade books, and all Contract Documents.  
Design/Builder shall record (on Record Documents) and keep current on a daily basis all changes in location 
(both vertical and horizontal), material, equipment, and all changes in the Work.  Design/Builder shall record all 
horizontal and vertical locations of all utilities encountered.  Progress payment may be withheld by the Owner if 
“in-progress” as-built drawings and material certification are not received with each application for progress 
payment.  Progress payment applications not supported by documentation certifying Engineer of Record’s 
direction may be denied; sealed plan sheets, specifications, submittal approvals, and/or approved shop drawings 
are acceptable forms of direction. 

 
Add the following new Paragraph after 13.03.A.5: 
 

  6.    Any payments made in association with Item 50.01, Barge Materials on Hand, do not constitute acceptance 
of the barge or imply acceptance of the barge’s suitability for its intended use.  Demonstration of the Barge’s 
suitability for use and full compliance with the contract requirements is the responsibility of the Design/Builder 
and such demonstration shall be conducted in full accordance with the provisions of the Contract.  Subject to 
Design/Builder’s compliance with Paragraph 13.03.A.5, the OWNER agrees to provide payment for Item 50.01, 
Barge Materials on Hand, in an amount not to exceed $1,500,000.00 within 30 days of Notice to Proceed. 

 
SC 13.06.B  Partial Utilization 
 
Add the following new Paragraph 13.06.B: 
 
B. OWNER may at any time request Design/Builder in writing to permit OWNER to take over operation of any such 

part of the Construction although it is not substantially complete. OWNER and Design/Builder shall make an 
inspection of that part of the Construction to determine its status of completion and will prepare a list of the items 
remaining to be completed or corrected thereon before final payment. If Design/Builder does not object in writing 
to OWNER that such part of the Construction is not ready for separate operation by OWNER, OWNER will 
finalize the list of items to be completed or corrected and will deliver such lists to Design/Builder together with a 
written division of responsibilities pending final payment between OWNER and Design/Builder with respect to 
security, operation, safety, maintenance, utilities, insurance, warranties and guarantees for that part of the 
Construction which will become binding upon OWNER and Design/Builder at the time when OWNER takes over 
such operation. During such operation and prior to Substantial Completion of such part of the Construction, 
OWNER shall allow Design/Builder reasonable access to complete or correct items on said list and to complete 
other related Construction. 

  
ARTICLE 15 – DISPUTE RESOLUTION  
 
SC 15.01  Methods and Procedures.  
 
Add the following new paragraphs as follows: 
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B. In the event either party believes a critical problem exists that should not or cannot be resolved within the regular 
timetable of the dispute resolution procedures in this Contract, a senior management representative of either party 
may contact their counterpart in the other Party to address immediately any critical problem and seek appropriate 
resolution. 

 
C. When a dispute has arisen and negotiations between the parties have reached an impasse, either party may give 

the other party written notice of the dispute, the parties shall attempt to resolve the dispute promptly by 
negotiations between senior management representatives who have authority to settle the controversy and who 
are at a higher level of management than the persons with direct responsibility for the matter. Within ten (10) 
days after delivery of the notice, the receiving party shall submit to the other a written response. Thereafter, the 
representatives shall confer in person or by telephone promptly to attempt to resolve the dispute. All reasonable 
requests for information made by one party to the other will be honored. Any Contract durations for dispute 
resolution activities will be extended by the number of days the parties utilize this senior management resolution 
step. If the dispute has not been resolved by negotiation between the representatives within fifteen (15) days of 
the notice, the parties may utilize any dispute resolution remedies or procedures set forth in the Contract. 

 
D. Submittal of the dispute to mediation shall operate to suspend obligation to file an arbitration demand under the 

Contract, until such time as the mediation session is concluded or cancelled by either party. 
 
E. All claims, counterclaims, disputes or other matters in question between OWNER and Design/Builder arising out 

of or relating to the Contract Documents or breach thereof not resolved through negotiation or mediation shall be 
decided by binding arbitration in accordance with the Construction Industry Arbitration Rules of the American 
Arbitration Association. 

 
F. In the event it becomes necessary to enforce any terms of the Contract, the prevailing party shall be entitled to 

recover all of its reasonable attorneys’ fees, expenses, costs, arbitration fees and arbitrator expenses. 
 
G. Senior management of each party will support the development and implementation of conflict avoidance and 

expedited conflict resolution procedures for this Contract in the event it appears necessary or beneficial to 
facilitate more effective project performance and communications. As a critical element of these procedures, each 
party agrees to delegate authority to appropriate staff levels for expedited-decision making during the performance 
of this Contract. 

 
H. If the Claim is not resolved by mediation, a party’s decision under Paragraph 9.03.C shall become final and 

binding 30 days after termination of the mediation unless, within that time period, OWNER or Design/Builder: 
 

1. elects in writing to invoke any dispute process provided for in the Supplementary Conditions; or 
2. agrees with the other party to submit the Claim to another dispute resolution process. 

 
I. If a Claim, dispute or other matter in question between OWNER and Design/Builder involves the work or 

obligations of a Subcontractor, Supplier or subconsultant, either OWNER or Design/Builder may join such entity 
as a party to the arbitration between OWNER and Design/Builder. Design/Build shall include in all subcontracts 
or other contracts a specific provision obligating the Subcontractor or other contracting party to consent to being 
joined in arbitration between OWNER and Design/Builder involving the work or obligations of such 
Subcontractor or other contracting party. Nothing in this paragraph SC 15.01.J nor in the provision of such 
subcontract or agreement consenting to joinder shall create any Claim, right or cause of action in favor of 
Subcontractor or other contracting party against OWNER. 
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 J. The obligation to comply with any Contract time limit pertaining to notice of intent to file a Claim, time limit to 
provide substantiating documents or any other time limit established in the Contract shall not be waived by 
pursing any dispute resolution procedures, unless such waiver is expressly stated in writing by the party waiving 
the requirement with a specific reference to the provision or requirement being waived. 

 
ARTICLE 16 – MISCELLANEOUS  

SC 16.06  Partnering 

Add a new Paragraph 16.06:  
 
The OWNER and the DESIGN/BUILDER will promote the formation of a "Partnering" relationship in order to 
effectively complete the contract to the benefit of both parties. The purpose of this relationship will be to maintain 
cooperative communication and mutually resolve conflicts at the lowest possible management level. 
 
Either party may request a formal "Partnering" workshop, selection of the "Partnering" facilitator and workshop site, 
and other administrative details shall be as agreed to by both parties.  The costs involved in providing a facilitator 
and a workshop site will be borne by the OWNER. The OWNER shall pay all compensation for the wages and 
expenses of the facilitator and of the expenses for obtaining the workshop site. All other costs associated with the 
"Partnering" relationship will be borne separately by the party incurring the costs. 
 
The formal "Partnering" workshop will not change or modify the terms and conditions of the Contract and will not 
relieve either party of the legal requirements of the Contract.  
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3 PROJECT REQUIREMENTS 
 

This Section describes the Project Requirements.  The Design-Builder shall comply with all Project 

Requirements, including information provided by Appendix, as referenced throughout the RFP. 

 

Reference Documents relating to the Project are provided in Appendix J.  The documents 

provided in Appendix J are not included in the Contract.  The CBS makes no warranty, implied or 

expressed, regarding the accuracy, applicability, or validity of the information included in 

Appendix J.  Any use of the data, interpretations, opinions, or information contained in Appendix 

J is at the sole discretion of the Design-Builder; no additional compensation or Contract time shall 

be provided for errors or omissions in Reference Documents. 

3.2 Project Scope of Work 

 

The design and construction of the Gary Paxton Industrial Park (GPIP) Multi-Purpose Dock facility 

(the “Project”) described in the Contract.  The purpose of the Project is to enhance the 

opportunity for economic development and use of the GPIP by providing marine access to a 

multitude of potential industries, including but not limited to: freight, fishing, bulk water 

distribution, fuel, tourism, and others.  The Design-Builder shall provide a functionally complete 

facility which is consistent with good engineering, construction, and environmental practices that 

meets or exceeds the Project Goals, Project Requirements, standards, guidelines, and procedures 

identified throughout the Contract.  The Design-Builder shall determine the full scope of the 

Project through a thorough examination of the Contract, site evaluation, and any reasonable 

inferences to be gathered from each.  The Design-Builder shall not rely on the physical 

descriptions contained in the Contract to identify all of the Project components. 

 

At a minimum, the following Work shall be included in the Baseline, Lump Sum Price: 

 

• all management, services, labor, material, and equipment necessary to design and build the 

Project in accordance with the Project Requirements and Contract; and, 

 

• all regulatory coordination and authorizations (permits) as required by law to construct the 

facility; and, 

 

• development and execution of a comprehensive, quality management plan including all 

testing, inspection, and documentation necessary to control and independently assure 

performance of Work is in strict compliance with applicable standards, specifications, and 

design requirements. 
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3.3 Project Goals 

 

The CBS has established the following Project Goals: 

 

• Deliver a facility which accommodates marine accessibility to GPIP by a wide-range of 

potential commercial and industrial users within the Contract Price; and 

 

• Construct a facility whose design mitigates premature degradation or corrosion, 

enhances service life and durability, and provides flexibility for potential long-term 

expansion and/or enhancements; and 

 

• Complete the Project on or before the specified Substantial Completion date; and 

 

• Maintain a safe environment for all Project personnel at all times and provide measures 

to ensure safe access and operation by future facility users; and 

 

• Provide, implement, and assure excellent quality technical requirements and 

performance throughout design and construction and in accordance with an approved 

quality management plan; and 

 

• Meet or exceed environmental regulatory and permitting requirements with no 

regulatory or permit violations; and 

 

• Remain committed to a “project-first,” partnering approach by providing a consistent, 

qualified team with expertise in Design-Build delivery and management. 

 

3.4 Project Location 

 

The Project site is located at the Gary Paxton Industrial Park (GPIP), on the west side of Sawmill 

Cove, Silver Bay, east of Sitka, Alaska; reference Appendix D for site location map.  The Design-

Builder is responsible for determining the precise location, alignment, and layout of the facility, 

subject to final approval by the CBS.  Design-Builder shall comply with the restrictions detailed in 

the Appendix E.  The Project shall not be located within the boundaries of existing Tideland Lease 

No. 2, as provided in Appendix I; construction activities and final facility locations shall not 

unreasonably restrict access to these existing Tideland Leases. 

 

Upland access to the dock shall be located within the boundaries of the CBS, Sawmill Cove 

Industrial Park, Lot 9A, as detailed in Appendix G.  Additionally, Lots 9B and 9C are available for 

permanent features of the Project and/or for Project-related, temporary construction staging 

areas.  Appendix J contains reference information regarding preliminary conditions of the Project 

area and existing utilities which may be in conflict with the Project. 
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3.5 Substantial & Final Completion Dates 

   

3.6 Facility Minimum Performance Criteria 

 

See Appendix H for requirements. 

 

3.7 Site Evaluation 

 

The Design-Builder is responsible for assessing the actual site conditions, prior to submitting a 

Proposal.  The CBS made an effort to provide a Substantial Completion date which enables the 

Design-Builder sufficient time to perform any detailed examinations, investigations, explorations, 

tests, studies, or data collection concerning site conditions which may be required to complete 

the Work.  The Design-Builder shall plan and account for cost and schedule implications 

associated with and resulting from evaluating the site.  Information regarding preliminary 

examinations are included Appendix J, Reference Documents. 

 

3.8 Project Management 

 

3.8.1 Personnel & Coordination. 

 

 

3.8.2 Schedules 

 

The Design-Builder shall provide and maintain an up to date Project Schedule to identify the 

sequencing of activities and time required for prosecution of the Work.  The Project Schedule 

shall include all phases, including but not limited to permitting, design, procurement, 

construction, and close-out.  Each phase shall include sufficient detail to clearly communicate the 

Design-Builder’s ability and efforts to plan, coordinate, analyze, document, and control their 

Contract responsibilities.  Project Schedule must be provided in the Critical Path Method format 

utilizing Primavera, MSProject, or a comparable software program and for each activity include 

the planned start/finish dates, total duration, float, percent complete, and responsibility.  

Updates to the Project Schedule shall be provided to the CBS on a monthly basis; except when 

work is occurring on-site, whereby weekly schedules are required. 

 

 

 

 

 

 

EXHIBIT 1, Page 4 of 31 Project No. 90748

See Agreement, General Conditions, and Supplementary Conditions.

See Agreement, General Conditions, and Supplementary Conditions.



City & Borough of Sitka | Request for Proposals 

 

Gary Paxton Industrial Park Multi-Purpose Dock 

Page 29 of 34 

3.9 Transmittals and Submittals 

 

3.9.1 Cloud-based, Project Management Software 

 

The Design-Builder may be required to participate in a cloud-based Project Management System, 

such as Submittal Exchange, to provide, monitor, track, and manage all project correspondence 

and documents.  The CBS shall be responsible for providing and implementing any such System; 

no additional compensation shall be provided to the Design-Builder for utilizing the System. 

   

3.9.2 Submittals 

 

The following is a partial schedule of required submittals, for approval by the CBS: 

 

• Schedule of Values, Lump Sum Breakdown 

• Quality Management Plan 

• Progress Payment Applications 

• Design Exceptions: any proposed design variation from the Contract  

• USACE Applications, as applicable 

 

3.9.3 Transmittals 

 

The following is a partial schedule of required transmittals, for the review and comment by the 

CBS; additional transmittals may be provided at the discretion of the Design-Builder. 

 

3.9.3.1 Design 

• Interim Design Drawings, at intervals deemed appropriate by the Design-

Builder to ensure compliance with the Contract 

• Final, Sealed Basis of Design 

• Final, Sealed Design Calculation Package 

• Final, Sealed Design – For Construction, including Special Provisions and/or 

Sheet Notes 

• All approved shop drawings, supplemental drawings, and reports 

• Final, Design Quality Control Documentation 

• Final, Sealed As-Built Drawings 

 

3.9.3.2 General, Construction, & Close-Out 

• All quality documentation, including but not limited to material certifications, 

test results, inspection reports, non-conformances, and internal Requests for 

Information 

• Project Schedules 

• Certified Payrolls 
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• Operation & Maintenance Manuals: Design-Builder shall provide detailed, user-

friendly, instructions for the proper operation and maintenance of the facility, 

such as inspection frequencies and criteria, load restrictions, mooring details, 

and other pertinent requirements necessary to ensure the design-life and safe 

operation of the facility. 

 

3.10 Quality Management 

 

3.10.1 Quality Control & Assurance 

 

The Design-Builder shall provide a comprehensive Quality Management Plan, specific to all 

elements of the Contract, for approval by the CBS within 30 calendar days of Notice to Proceed.  

The Quality Management Plan shall describe in detail the Proposer’s methods, procedures, and 

policies to provide, implement, and assure excellent quality technical requirements and 

performance throughout design and construction.  

 

The Quality Management Plan shall: 

 

A. Address specific processes to ensure the design meets the requirements of the contract, 

environmental constraints, constructability of the design, and that all elements of the 

completed Project will be fit for use for the intended function, durability, and 

maintainability. 

 

B. Describe the Design-Builder’s commitment and specific plan for integrating Quality 

Control and Quality Assurance from selection of materials through to project close-out, 

including all procedures relating to design reviews, inspection frequency, 

documentation, project forms, non-conformances, field changes, and corrective action 

plans.   

 

C. Provide the name and qualifications of the individuals responsible for performing 

independent design reviews, inspecting the Work, and assuring strict conformance with 

the Quality Management Plan.  

 

D. Include details of testing facility certifications and capabilities, sampling procedures, and 

any specialized procedures specific to the Work. 

 

3.10.2 Documentation & Compliance 

 

Quality documentation shall remain transparent and available for review by the CBS at any time 

during the Project and verify the Design-Builder is adhering to the approved Quality Management 

Plan, including audits, inspections, and testing, or as otherwise determined necessary by the CBS.  

The CBS reserves its right to stop Work.  Failure to comply with the Quality Management Plan 

may constitute a violation or breach of the Contract Documents. 
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3.10.3 Certificates of Work & Progress Payments 

 

Each element of Work, whether completed or partially completed, included on the Applications 

for Payment, in accordance with Article 13 of the General Conditions, shall be accompanied by a 

Certification of Work and supporting quality documentation and inspection reports.  The 

Certification of Work is intended to justify payment by summarizing the current quality and 

physical completion status of each individual payment item, including a detailed explanation of 

quantity calculations and material certifications.  Each Certification of Work shall be signed by 

the Design-Builder’s Project Manager and Design Builder’s Inspector.   

 

3.11 Environmental Permitting and Compliance  

 

The Design-Builder is responsible for determining, coordinating, and acquiring all authorizations 

required by State or Federal law, as required to perform the Work, including preparation of 

applications and all supporting investigations, monitoring plans, and reports, such as a Biological 

Assessment.  The CBS shall remain the designated applicant.  The Design-Builder is fully 

responsible for complying with regulatory conditions, including any and all mitigation measures 

and marine mammal monitoring. 

 

An initial consultation with regulatory agencies was performed to provide the Design-Builder 

with a general description of the anticipated requirements and agency review timelines; the 

findings from the consultation are provided for reference only in Appendix J.  The Design-Builder 

shall plan and schedule the Work in consideration of the following durations; any delays beyond 

the Design-Builder’s control and in excess of these durations may constitute an adjustment in 

Contract time and/or costs.   

 

Anticipated Permitting Durations: after the USACE receives a complete Application for Individual 

Permit, authorization is excepted within twelve months.  This duration assumes the Design-

Builder actively manages the development and timely submission of a Biological Assessment and 

that the National Marine Fisheries Service proceeds with a Biological Opinion.  The provided 

twelve-month duration also assumes the Design-Builder manages activities in a manner which 

avoids the necessity for an MMPA Incidental Harassment Authorization (IHA). 

 

3.12 Survey 

 

The Design-Builder shall provide all surveying and staking required to perform the Work.  All 

survey shall be performed by or under the direct supervision of a surveyor licensed in the State 

of Alaska.  All survey data shall be recorded and retained for Project records. 

 

3.13 Utilities 

 

The Design-Builder is responsible for coordinating all utility locates and shall take all precautions 

necessary to prevent disruption of Utility service, including protecting all utilities from damage 
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or disturbance.  Utility relocation is not anticipated for this Project; however, the CBS will review 

reasonable and timely requests by the Design-Builder for permanent or temporary relocation of 

existing utilities in conflict with the Project.  Any required utility relocation is the responsibility of 

the Design-Builder. 

           

3.14 Temporary Accommodations and Facilities 

 

The Design-Builder is responsible for providing adequate temporary accommodations and 

facilities for its operation, including but not limited to, lighting, electricity, drinking water, 

communications, office buildings, security, sanitary facilities, waste removal, storage, enclosures, 

dewatering, erosion and sediment control, containment, dust control, snow removal, roadway 

flagging, traffic control devices, and signage. 

 

3.15 Protection of Property, Existing Structures, and Obstructions 

 

The Design-Builder shall comply with Article 5.10 of the City & Borough of Sitka Standard 

Specifications.  The CBS will determine if damage to existing property is to be corrected by repair, 

replacement, or compensatory payment by the Design-Builder.  Upon Final Completion of the 

Project, all temporary staging areas, roadways, and other areas impacted by the Design-Builder 

shall be restored to its original condition. 

 

The Design-Builder is responsible for removing any and all Abandoned Features (Structures 

and/or Pilings) which it determines to be in conflict with the Work and/or operation of the 

Project; approximate locations of Abandoned Features are represented on the Project Site Map 

in Appendix D.  The Design-Builder is responsible for the entire scope of work associated with 

removal of Abandoned Features, including but not limited to, confirming actual location and 

structural conditions, securing all permits, and properly disposing of removed materials.  No 

additional compensation for Abandoned Features shall be provided by the CBS.  Appendix E 

provides additional information regarding removal of structures within the Area of Concern. 

 

The existing mooring buoys are owned by Others and are likely in conflict with the Project.  At 

the Design-Builder’s request, the CBS will coordinate removal of the mooring buoys.  The Design-

Builder shall allow at least sixty (60) calendar days for such removal; costs associated with 

removal of mooring buoys is the responsibility of Others.  The Design-Builder is responsible for 

the coordination and costs associated with temporary usage and/or purchase of existing mooring 

buoys.  

 

3.16 Existing Material from Blue Lake Expansion Project 

 

The CBS recently completed the Blue Lake Expansion (BLE) Project.  Excess materials from BLE 

Project are stockpiled throughout the Gary Paxton Industrial Park and may be available for use 

on this Project.  The Design-Builder may contact Erin Clay with the Electric Department at (907) 

747-1885 to inquire about the quantity, quality, cost, and availability of such materials.  This 
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Contract makes no warranty, implied or expressed, regarding the material.  The decision to utilize 

excess material from the BLE Project is the Design-Builder’s option; all coordination, agreements, 

costs, and logistics associated with using such material shall be the responsibility of the Design-

Builder.  

 

3.17 Protection & Maintenance of Work During Construction 

 

The Design-Builder is responsible for protecting and maintaining the Project until notice of 

Substantial Completion has been issued by the CBS.  For the purpose of this subsection, 

“maintenance” shall include measures to prevent damage to the Project during the prosecution 

of the Work; the Design-Builder shall continuously allocate sufficient resources to achieve such 

maintenance. 

 

3.18 Refurbished/ Used Materials 

 

The use of refurbished and/or used materials is not prohibited on the condition that the materials 

are formally approved by the Design-Builder’s Engineer of Record for their specific application 

and use and that certification, in its applicable form, warrants the final materials satisfy the 

Contract, including but not limited to the criteria detailed in Appendix H.  The Design-Builder shall 

be fully and solely responsible for any and all performance inspections, failures, delays, and costs 

associated with any decision to use of refurbished and/or used materials.  The CBS does not 

accept, approve, or reject materials on this Contract; the burden of material acceptance shall 

remain with the Engineer of Record.    

 

CBS shall have the right to engage an independent consultant to evaluate any approval by the 

Design-Builder’s Engineer of Record for the use of major refurbished and/or used materials or 

equipment.  Such evaluation will make a determination whether any proposed refurbished or 

used materials or equipment satisfies all Contract requirements, including criteria detailed in 

Appendix H.  If the CBS consultant determines that the proposed refurbished or used materials 

or equipment do not satisfy all Contract requirements, the CBS consultant, Design-Builder, 

Engineer of Record and CBS shall confer to resolve any differences and attempt to reach 

agreement on the acceptability of any proposed refurbished or used materials, including any 

refinements or revisions in design or construction considered necessary so the proposed 

refurbished or used material or equipment will be considered by CBS and its consultant to satisfy 

all Contract requirements.  If the parties cannot reach an agreement on the proposed use of 

refurbished or used materials or equipment, CBS shall have the right to direct changes, 

refinements or revisions to the proposed refurbished materials or equipment which CBS, in its 

sole discretion, considers necessary to allow the refurbished material or equipment to meet all 

Contract requirements.  Design-Builder may pursue any rights to recover adjustments to Contract 

Price or Contract Time if Design-Builder considers the CBS direction to be a compensable change. 
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3.19 Dredging 

 

The Design-Builder is responsible for determining and proving the viability of any design option 

which includes dredging.  The Alaska Department of Environmental Conservation published a 

“Revised Memorandum of Understanding Between the State of Alaska and the City and Borough 

of Sitka, Management Plan for Sawmill Cove Industrial Park (Former APC Mill Site),” dated May 

28, 2014, as included in Appendix E, providing conditions and restrictions regarding dredging; this 

document may not include all restrictions or requirements associated with dredging which is 

regulated by multiple State and Federal laws.  No additional compensation or Contract time will 

be provided in association with dredging. 

 

3.20 Buy-America 

 

Buy-American provisions do not apply to this Project. 

 

3.21 Accommodation for Adjacent Businesses 

 

The Design-Builder shall coordinate with the CBS and adjacent business owners throughout the 

Contract duration to ensure impacts resulting from Project activities are minimized.  Access to 

existing, private businesses shall not be restricted by construction operations and/or permanent 

design and operation.  An offshore, minimum clear zone radius of 200 feet shall be maintained 

at all times, around Silver Bay Seafoods, unless otherwise agreed upon in writing by Silver Bay 

Seafoods.   

 

3.22 Wage Rates 

 

Prevailing wage rates apply to this Project in accordance State Laws and as provided in Appendix 

I.  The Design-Builder and its Subcontractors shall file with the Alaska Department of Labor, Labor 

Law Compliance Division, and the CBS, a certified payroll on Friday of each week that covers the 

preceding week.   

  

3.23 Local and State Taxes 

 

The CBS is exempt from Alaska state sales and use taxes on materials and equipment to be 

incorporated in the Work.  Said taxes shall not be included by the Design-Builder. 
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CERTIFICATION FOR ALASKA BUSINESS LICENSES / 
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Contractor and all Subcontractors must comply with the following applicable requirements of Alaska Statutes at time of Award: 

1. Alaska Business License (Form 08-070 issued under AS 43.70) issued prior to submittal of proposals as required by AS 

36.30.210(e) for Contractor; and not later than five (5) days after a Notice of Intent to Award as required by AS 

36.30.210(a) and AS 36.30.250(a) for all Subcontractors. 

2. Certificate of Registration (Form 08-2407) as required by AS 08.18.011 for Construction Contractors, including General 
Contractors, Specialty Contractors (AS 08.18.024), Residential Contractors (AS 08.18.025), Electrical Contractors (AS 
08.18.026), and Mechanical Contractors (AS 08.18.028). 

3. Certificate of Registration for each individual to be in "responsible charge” (AS 08.48.341(14)) for Architecture, Engineering 
or Land Surveying (Form 08-2407 issued under AS 08.48.21 1) issued prior to submittal of proposal. Associates, 
consultants, specialists under the supervision of a registered individual in "responsible charge" are exempt from registration 
requirements (AS 08.48.331). 

4. Certificate of Authorization for Corporate Practice for incorporated Contractors and incorporated Subcontractors for 
architecture, Engineering or Land Surveying (Form 08-2407 issued under AS 08.48.241). Corporations offering to provide 
Architectural, Engineering or Land Surveying services do not need to be registered for such disciplines at the time proposal 
is submitted provided they obtain corporate registration before contract award (AS 08.48.241). 

5. Certificate of Incorporation (Alaska firms) or Certification of Authorization for Foreign Firm ("Out of State” firms). All 
corporations, regardless of type of services provided, must have one of the certificates (AS 10.06.218 and other sections of 
Title 10.06 - Alaska Corporations Code). 

6. Current Board of Director's Resolution for incorporated Contractors and incorporated Subcontractors for Architecture, 
Engineering or Land Surveying (reference AS 08.48.241) which names the person(s) designated in “responsible charge" for 
each discipline. Such persons shall be licensed in Alaska and shall participate as project staff in the Contract / Subcontracts. 

7. All partners in a Partnership to provide Architectural, Engineering, or Land Surveying must be legally registered in Alaska 

prior to submittal of proposal for at least one of those disciplines (AS 08.48.251) which the Partnership offers. 

8. Partnerships and Joint-Ventures, regardless of type of services provided, must be licensed/registered in the legal name 

of the Partnership or Joint Venture as used in this proposal (AS 43.70.020 and 43.70.110(4)). 

CERTIFICATION - COST AND PRICING DATA 

In accordance with AS 36.30.400, any cost and pricing data submitted herewith, or in any future price proposals for the proposed 
contract will be accurate, complete and current as of the date submitted and will continue to be accurate and complete during the 
performance of the contract, if awarded. 

COVENANT AGAINST CONTINGENT FEES 

The Contractor warrants that he has not employed any person to solicit or secure this contract upon any agreement for a 
commission, percentage, brokerage, or contingent fee. Breach of this warranty shall give the Contracting Agency the right to 
annul the contract, or, at its discretion, to deduct from the contract price, the amount of such commission, percentage, 
brokerage, or contingent fee. This warranty shall not apply to commissions payable by the Contractor upon contracts or sales 
secured or made through bona fide established commercial or selling agencies maintained by the Contractor for the purpose of 
securing business. 
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APPENDIX H 

FACILITY MINIMUM PERFORMANCE CRITERIA 

1.0 Compliance Documents 

The following is a list of Project compliance documents.  All references shall apply to the latest, 

current edition.  This list may not be all inclusive; the intent of the Contract is for the Design-

Builder to provide a functionally complete Project consistent with good engineering practice.  

Where conflicts exist between the following references, the Design-Builder’s Engineer of Record 

shall be responsible for selecting the most appropriate governing standard, code, or specification. 

• AASHTO LRFD Bridge Design Specifications, current edition 

• American Concrete Institute, ACI 318-05 and ACI 318-11 Building Code Requirements for 

Structural Concrete and Commentary 

• American Institute of Steel Construction (AISC), Steel Construction Manual 

• AISC 303-10, Code of Standard Practice for Steel Buildings and Bridges 

• AISC 341-10, Seismic Provisions for Structural Steel Buildings 

• American Society of Civil Engineers, ASCE/SEI 7-05 Minimum Design Loads for Buildings 

and Other Structures 

• ASCE COPRI 61-14, Standards for Seismic Design of Pier and Wharves 

• Permanent International Association of Navigation Congresses (PIANC): Guidelines for 

the Design of Fender Systems 

• US Army Corps of Engineers, Coastal Engineering Manual 

• AWS-D1.1 Structural Welding Code – Steel 

• AWS-D1.2 Structural Welding Code – Reinforcing Steel 

• AWS-D3.6 Class B Standards using a Diver 

• MOTEMS 2010 CBC Chapter 31F, Sections 3103F through 3107F 

• UFC 4-152-01, Design: Piers and Wharves, 2012 ed. with Change 1 

• UFC 4-159-03, Design Moorings 

• AWWA M11 Steel Pipe Manual 

• ASME Pressure Vessel 

• OSHA, Walking-Working Surfaces, Subpart D 1910.23(e) 3 

• ASCE 61 (Seismic Design of Piers and Wharves) 
 

2.0 Materials, Construction Means and Methods, and Inspection Procedures 

In addition to the compliance documents referenced in Section 1.0, the following list of Project 

compliance documents applies to material selections, construction means and methods, and 

inspection procedures.  The Design-Builder’s Engineer of Record shall be responsible for selecting 

the most appropriate governing standard, code, or specification.  The General Conditions and 

Supplementary Conditions of the Contract shall govern in the event of a conflict.  Design-Builder’s 
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Engineer of Record may generate sealed, Project-specific special provisions or sheet notes which 

maintain or exceed the intent of the following specifications: 

• Alaska DOT&PF Standard Specifications for Highway Construction, 2015 Edition, 

including applicable Special Provisions 

• Alaska DOT&PF Standard Specifications for Marine Aviation, 2001 Edition 

• City & Borough of Sitka Standard Specifications, 2002 

• Alaska DOT&PF or WSDOT Qualified Products List, Current Editions 

• Alaska DOT&PF Test Methods Manual, 2016 

• American Society for Testing and Materials (ASTM), and the American Association of 

State Highway and Transportation Officials (AASHTO) 

 

3.0 Design Vessels 

The Gary Paxton Industrial Park is intended to benefit the community as a whole and has been 

improved, marketed and developed to serve a variety of users.  The CBS recognizes the multi-

purpose facility may not be ideally suited for every possible vessel; however, upon Substantial 

Completion of the Project, one or more vessel-sides of the facility shall be able to functionally 

accommodate the following vessel-types: 

• Priority No. 1: Barge vessels transporting freight; designed to carry large steel containers 

(20 feet and/or 40 feet long, eight feet wide and eight feet tall) 

• Priority No. 2: Commercial fishing vessels; up to 120 feet LOA 

 

Additionally, it’s required that the facility be designed and constructed in a manner which will 

not unreasonably restrict the CBS’s future ability to upgrade the facility to accommodate the 

following additional Upgraded Vessels; the vessels listed below are not considered “design 

vessels:” 

 

Upgraded 

Vessels 

Category 1 

 

 

Scale 

 

Length 

Overall (LOA) 

Feet 

 

 

Beam 

Feet 

 

 

Loaded 

Draft 

feet 

Fish Processor Ship, 

Tenders 

5,000 DWT 360 50 22 

General Cargo, Coastal 

Tanker, Containership, 

Bulk Carrier 

50,000 DWT 650 100 40 

Passenger Ship 1500 GT 600 85 25 

USCG National Security 

Cutter 

4500 long tons 

(Displacement) 

418 54 23 

NOAA Research 1800 long tons 231 50 20 
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Upgraded 

Vessels 

Category 2 

 

 

Scale 

 

Length 

Overall (LOA) 

Feet 

 

 

Beam 

Feet 

 

 

Loaded 

Draft 

feet 

Passenger Ship 225,000 GT 1200 160 

(waterline) 

35 

Containership, Tanker 160,000 DWT 935 147 75 

 

The Design-Builder shall evaluate and present the CBS with opportunities to accommodate some 

or all of the Category 1, Upgraded Vessels during final design development.  The CBS may elect 

to incorporate Upgraded Vessels into the Contract.  Final design shall provide conceptual 

evidence that the facility is able to reasonably accommodate the Upgraded Vessels, Category 1 

and Category 2, with future modifications.  

4.0 Design Life 

The minimum service life of the dock infrastructure is 50 years. Where these requirements 

cannot be reasonably met, the design shall permit a service life based on industry standard 

practice. 

5.0 Structure 

The facility shall meet the following minimum criteria: 

A. Minimum draft of 40 feet with under-keel clearance = 5 ft at ELW 

B. Minimum usable dock surface capable of accommodating the specified live loads = 50’ x 

100.’ 

C. Minimum clear width of all access structures (transfer spans/ trestles) = 14’.  All access 

structures shall be capable of accommodating the specified live loads, as applicable. 

D. Access structure(s) shall be uncovered and accommodate the mobility of design vehicles. 

E. Facility is intended to remain in place permanently; accommodations for temporary 

removal or relocation is not required, except pile guides and/or mooring hoops shall be 

removable, as necessary for maintenance. 

F. Access Ramp Gradient = as determined by the Design-Builder to accommodate 

pedestrians and safe operation of the specified design vehicles.  Engineering judgement 

based on standard industry practice may be used to determine applicability of ADA 

requirements. 
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G. Minimum Freeboard = as determined by the Design-Builder to accommodate the live load 

criteria and accessibility by a variety of vessels 

H. Vehicle barriers shall be provided along all edges of access structures and dock. 

I. Deflection criteria for access structures due to unfactored live loading shall not exceed 

1/250 of the span length. 

J. Designated pedestrian walkway and handrails shall be provided along both sides of all 

access structures.  Handrails are not required on the dock. 

K. Floating pontoon dock(s) will neither be a US registered vessel, subject to inspection by 

the US Coast Guard, nor classified by a classification society. 

L. Provide a maximum width for any perforation through a walking surface of less than 1 

inch; do not install any holes or openings without adequate protection or removable 

covers. 

6.0 General Loading Criteria 

6.1        Dead Loads 

Dead Loads are defined as the actual material weight of all permanent structural and 

nonstructural components. 

6.2        Live Loads 

6.2.1 Design Vehicles 

Facility shall be designed for the following design vehicles and equipment: 

• Vehicular: AASHTO HS20-44 

• Taylor TS-9972 (Loaded) Reach Stacker, or of similar functionality 

6.2.2 Vehicle Barrier 

• 500 plf line load 

• 3000 lbs concentrated load 

6.2.3 Handrails 

• 50 lbs plf on the top rail 

• 200 lbs concentrated on the top rail 

6.3        Berthing Loads & System 

The design shall accommodate the vessels described in Section 3.0.  Determine accidental 

berthing energies for design in accordance with UFC 4-152-01.   
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6.4        Mooring Loads 

The quantity, position, and unfactored working load of moorage hardware shall be 

designed to accommodate the vessel types described in Section 3.0. 

6.5       Wave Loads 

The design shall consider site-specific wave regimes, including year around conditions, 

swells, and shall be based on a 50-year wind event.   

6.6        Current Loads 

Maximum current velocity of 1.0 knots will be used for the facility design. 

6.7        Wind Loads 

Wind loads shall be calculated in conformance with ASCE 7-05 or as otherwise determined 

applicable by the Engineer of Record. 

6.8        Snow Loads 

Snow loads shall be determined based on ASCE 7 for Sitka, Alaska with a Ground Snow 

Load, pg = 50 psf. 

6.9        Seismic Loads 

See Section 1.0, Compliance Documents. 

6.10 Thermal Loads 

Design shall consider uniform temperature and gradient temperature effects in 

accordance with the AASHTO Specifications. Design of in-water components to be based 

on a uniform temperature difference of 25° F higher or lower than Silver Bay water 

temperature in accordance with UFC 4-152-01. 

6.11 Load Combinations 

Design structures using the applicable load combinations listed in UFC 4-152-01, including 

an impact factor of 33 percent for vehicular loads. The load combinations from UFC 4-

152-01 are based on ASCE 7. 

• Ultimate Strength combinations per Table 3-6 in UFC 4-152-01 

• Serviceability combinations per Table 3-7 in UFC 4-152-01 

• The load factor for EQ shall be taken as zero for the “berthing” and “mooring” load 

combinations. 
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7.0 Serviceability & Corrosion Protection 

A. Provide non-skid surfaces where applicable to achieve safe, operational use of the facility 

year-around by the design vehicles and pedestrians.   

B. All steel and/or metal materials and fabrications shall be marine-grade Type 316 stainless 

steel, hot-dip galvanized, or metalized according to applicable ASTM standards, except 

steel pontoon(s) which may be coated with a 10 year guarantee.  

C. Aluminum alloy anodes shall be installed on the exterior sides and bottom, below 

waterline, of steel pontoon(s) to provide 10 years of cathodic protection. 

8.0 Units of Measurement 

Drawings and specifications will be in US Customary units. 

9.0 Project Vertical and Horizontal Control 

The project horizontal datum will be NAO 83 Alaska Zone 1, with conversion to local project 

coordinates.  Vertical datum will be mean lower low water (MLLW=0.0 ft).  All construction survey 

shall be performed by or under the direct supervision of a surveyor licensed in Alaska. 

10.0 Fenders 

11.0 Security 

The design shall provide for a permanent security gate, restricting access by unauthorized 

pedestrians and vehicles.  At a minimum, the permanent security gate shall be the full width of 

the access structure and six (6) feet in height.  Chain-link fencing materials are acceptable.  The 

Design-Builder shall coordinate with the CBS regarding gate location, locking features, and 

signage. 

12.0 Paint 

All painted or coated surfaces shall be zinc-oxide with a minimum total coating thickness equal 

to or exceeding two-mils.  Top coat colors shall be pre-approved by the CBS.  

13.0 Provisions for Future Equipment, Utilities, and Uses 

13.1 Potable Water 

13.2 Electrical 
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13.3 Sanitary Sewer 

Provisions for future sewer systems are not required. 

13.4 Fire Water 

and the National Fire Protection Association (NFPA) Fire Code provide guidance on the 

requirements for fire suppression systems for marinas and are Project compliance 

documents.  The applicability of these codes is dependent upon final configuration, 

functionality and use of the facility.  The Design-Builder shall coordinate with the CBS 

throughout the design phase to ensure compliance with the IFC and NFPA.  

13.5 Telecommunications 

Provisions for telecommunications are not required. 
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STATE WAGE RATES 
 
State wage rates can be obtained at:  
http://labor.state.ak.us/lss/pamp600.htm 
Use the State Wage rates that are in effect 10 days before the Bid Opening.  
A hard copy will be provided upon request.  
 
Contractor may not begin work until he has submitted proof that a “Notice 
of Work” has been filed with the Alaska Department of Labor. A temporary 
receipt of the “Notice of Work” date-stamped by Wage & Hour will serve as 
proof.  

Contractor shall include with his final pay request a “Notice of Completion 
of Public Works”, from the Alaska Department of Labor showing that all 
employees’ wages and employment security taxes have been paid to his 
employees and the employees of his subcontractors (T36 Clearance 
Approved).  Final payment will not be released until this has been submitted. 

 
The online system can be accessed through the myAlaska portal 
(https://myalaska.state.ak.us/home/app ) after signing on with a user name 
and Password. The system can be found under “LSS-Online Filing Services” 
Users of the system will experience increased efficiency and reduced costs 
and waste, associated with filing paper forms. Once an employee’s personal 
data and classification information has been entered into the system, it will 
be available for future use, so only weekly changes (classifications, hours, 
and wages) would be updated. Rather than paying for postage, users will 
submit payrolls free of charge and receive an electronic confirmation that the 
information was received. 
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PROPOSAL FORM 
 

 
DESIGN/BUILD CONSTRUCTION PROJECT for 

 
CITY AND BOROUGH OF SITKA, ALASKA 

 
 

TO:  City and Borough of Sitka 
  Attn:  Municipal Clerk 
  100 Lincoln Street  
  Sitka, AK  99835 

 

PROPOSER:                                                                       
Company Name  

 
 

                         
Company Contact 

 
 

                         
Address 

 
 

                         
Telephone 

 
 

                         
E-mail address 

 
 

GARY PAXTON INDUSTRIAL PARK, MULTI-PURPOSE DOCK

Gary Paxton Industrial Park, Multi-Purpose Dock
Proposal Form
Design/Build Construction
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ARTICLE 1 – PROPOSAL REQUIREMENTS  

1.01 Proposal Release Date: 

1.02 Pre-Proposal Conference:   

1.03 Proposals are Due: 

City and Borough of Sitka 

Office of the Municipal Clerk 

100 Lincoln Street 

Sitka, AK 99835 

1.04 The undersigned Proposer proposes and agrees, if this Proposal is accepted, to enter into a 
Contract with OWNER in the form included in the Proposal Documents to perform all 
Work as specified or indicated in the Proposal Documents for the prices and within the 
times indicated in this Proposal and in accordance with the other terms and conditions of 
the Proposal Documents. 

ARTICLE 2 – PROPOSER’S ACKNOWLEDGEMENTS 

2.01 Proposer accepts all of the terms and conditions of the Instructions to Proposers including 
without limitation those dealing with the disposition of Proposal security. This Proposal 
will remain subject to acceptance for 60 days after the evaluation of the proposals, or for 
such longer period of time that Proposer may agree to in writing upon request of OWNER. 

Tuesday, August 2, 2016

Tuesday, June 21, 2016

Thursday, July 21, 2016

Gary Paxton Industrial Park, Multi-Purpose Dock
Proposal Form
Design/Build Construction

No later than 2:00:00 pm Local Time

at 2:00 p.m. Local Time 

3rd Floor Conference Room

City Hall

100 Lincoln Street

Sitka, AK 99835

Project No. 90748 EXHIBIT 2, Page 6 of 42



        

     Page 4 
 

ARTICLE 3 – PROPOSER’S REPRESENTATIONS 

3.01 In submitting this Proposal, Proposer represents that: 

A. Proproser has examined and carefully studied the Proposal Documents, other related 
data identified in the Proposal Documents, and the following Addenda, receipt of which 
is hereby acknowledged: 

Addendum No.     Addendum Date 

                         

                         

                         

                         

                         

                         

                         

     

 
 

B. Proposer has visited the Site and become familiar with and is satisfied as to the general, 
local, and Site conditions that may affect cost, progress, and performance of the Work. 

C. Proposer is familiar with and is satisfied as to all Laws and Regulations that may affect 
cost, progress, and performance of the Work. 

D. Proposer has carefully studied all reports of explorations and tests of subsurface 
conditions at or contiguous to the Site and all drawings of physical conditions relating 
to existing surface or subsurface structures at the Site (except Underground Facilities) 
that have been identified in SC-4.02

E. Proposer has considered the information known to Proposer; information commonly 
known to contractors doing business in the locality of the Site; information and 
observations obtained from visits to the Site; the Request for Proposal Documents; and 
the Site-related reports and drawings identified in the Request for Proposal Documents, 
with respect to the effect of such information, observations, and documents on (1) the 
cost, progress, and performance of the Work; (2) the means, methods, techniques, 
sequences, and procedures of construction to be employed by Proposal, including 
applying the specific means, methods, techniques, sequences, and procedures of 
construction expressly required by the Request for Proposal Documents; and (3) 
Proposal’s safety precautions and programs. 

F. Based on the information and observations referred to in Paragraph 3.01.E above, 
Proposer does not consider that further examinations, investigations, explorations, tests, 
studies, or data are necessary for the determination of this Proposal for performance of 

Gary Paxton Industrial Park, Multi-Purpose Dock
Proposal Form
Design/Build Construction

.

Project No. 90748 EXHIBIT 2, Page 7 of 42

lhunt
Typewritten Text
1

lhunt
Typewritten Text
07/14/2016

lhunt
Typewritten Text
2

lhunt
Typewritten Text
07/20/2016

lhunt
Typewritten Text
3

lhunt
Typewritten Text
08/04/2016

Jason
Typewritten Text
GPIP Letter No. 1

Jason
Typewritten Text
GPIP Letter No. 2	

Jason
Typewritten Text
9/07/2016

Jason
Typewritten Text
9/20/2016



         

      Page 5 
 

 

the Work at the price(s) bid and within the times required, and in accordance with the 
other terms and conditions of the Proposal Documents. 

G. Proposer  is aware of the general nature of work to be performed by OWNER and 
others at the Site that relates to the Work as indicated in the Request for Proposal  
Documents. 

H. Proposer has given OWNER written notice of all conflicts, errors, ambiguities, or 
discrepancies that Proposer has discovered in the Proposal Documents, and the written 
resolution thereof by OWNER is acceptable to Proposer. 

I. The Proposal Documents are generally sufficient to indicate and convey understanding 
of all terms and conditions for the performance of the Work for which this Proposal is 
submitted. 

J. Proposer agrees not to withdraw its Proposal within 60 days after the actual date of the 
Proposal Due Date. 

ARTICLE 4 – PROPOSER’S CERTIFICATION 

4.01 Proposer certifies that: 

A. This Proposal is genuine and not made in the interest of or on behalf of any undisclosed 
individual or entity and is not submitted in conformity with any collusive agreement or 
rules of any group, association, organization, or corporation; 

B. Proposer has not directly or indirectly induced or solicited any other proposer to submit 
a false or sham Proposal; 

C. Proposer has not solicited or induced any individual or entity to refrain from submitting 
a proposal; and  

D. Proposer has not engaged in corrupt, fraudulent, collusive, or coercive practices in 
competing for the Contract.  For the purposes of this Paragraph 4.01.D: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of 
value likely to influence the action of a public official in the bidding process; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to 
influence the bidding process to the detriment of OWNER, (b) to establish bid 
prices at artificial non-competitive levels, or (c) to deprive OWNER of the benefits 
of free and open competition; 

3. “collusive practice” means a scheme or arrangement between two or more 
Proposers, with or without the knowledge of OWNER, a purpose of which is to 
establish bid prices at artificial, non-competitive levels; and 

Gary Paxton Industrial Park, Multi-Purpose Dock
Proposal Form
Design/Build Construction
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4. “coercive practice” means harming or threatening to harm, directly or indirectly, 
persons or their property to influence their participation in the bidding process or 
affect the execution of the Contract. 

ARTICLE 5 – BASIS OF PROPOSAL 

5.01 Proposer will complete the Work in accordance with the Contract Documents for the prices 
in 

 

Gary Paxton Industrial Park, Multi-Purpose Dock
Proposal Form
Design/Build Construction

Price Form.

5.02 Proposer  agrees that the Work will be substantially complete and will be completed and 
ready for final payment in accordance with Paragraph 13.08 of the General Conditions on 
or before the dates or within the number of calendar days indicated in the Agreement. 

5.03 Proposer accepts the provisions of the Agreement as to liquidated damages. 

ARTICLE 6 – ATTACHMENTS TO THIS PROPOSAL 

6.01 The following documents are submitted with and made a condition of this Bid: 

A. Required Bid security in the form of  a 5% Bid Bond, certified check or cashier’s check 
check  and any required power 
of attorney for bond; 

B. Evidence of authority to do business in the State of Alaska; or a written covenant to 
obtain such license within the time for acceptance of Proposal; 

C. Contractor’s Certificate of Registration No.: ____________ in compliance with AS 
08.18[or] Evidence of Proposer’s ability to obtain a State Contractor’s Certficate of 
Registration and a covenant by Proposer to obtain said Certificate within the time for 
Award of Contract; 

(check amount to be 5% of Baseline Lump Sum Price)

D. Proposal, Volume I and Volume II as defined in Section 2 of the Request for Proposals.

ARTICLE 7 – DEFINED TERMS 

7.01 The terms used in this Proposal with initial capital letters have the meanings stated in the 
Instructions to Proposers, the General Conditions, and the Supplementary Conditions. 
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Proposal Form 2.7.3 B 
 
Turnagain Marine Construction Corporation is an Alaskan Corporation.  The Corporate Registration 
Number is 1007444.  Turnagain is bidding as a stand-alone Design-Builder.  The Engineer of Record and 
other consultants are engaged via consulting agreements but do not have a legal business relationship, 
such as a Joint Venture, established with Turnagain. 
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Revised Project Approach- BAFO  

 

In response to GPIP Letter 1 and 2, Turnagain has provided the following revised project approach 

sections 2.7.4 replacing the section previously submitted.  Turnagain is submitting three baseline options 

that comply with the revised project criteria and one alternative option.   

 

Option Summary 

Baseline Option No. 1 – 250’ x 74’ Floating Berth 

250-foot x 74-foot floating berth with high deck loading to accommodate the revised live load criteria. 

This option includes lighting, fire protection, life rings/fire cabinets, and a small vessel access float. 

Vessel Summary 

Though the Tug and Barge combo is the only mandated design vessel Turnagain accepts the following 

vessels as project design vessels. 

• Tug and Barge - 400’ x 100’ x 25’ draft x 950 TEU Capacity 

• Fish Processor Ship, Tender - 360’ x 50’ x 22’ draft x 5,000 DWT 

• Commercial Fishing Vessel – 150’ x 30’ x 20’ draft x 200 GT 

• USCG National Security Cutter – 418’ x 54’ x 23’ draft x 4500 long tons displacement 

• NOAA Research Vessel 231’ x 50’ x 20’ draft x 1800 long tons displacement 

Future Vessel Accommodations 

All options presented allow for future expansion to accommodate all Category 1 and Category 2 vessels 

named in the RFP. Care has been taken in the establishment of the alignment for longer vessels and 

extended berthing arrangements.  Dredging is allowable per our designs.  The two floating berth options 

with constant freeboard are especially favorable for future passenger vessel expansion. 

 

Risk Assessment 

The Owner appears to have concerns about the lifecycle and maintenance costs associated with floating 

berths.  To minimize maintenance costs and extend the lifecycle of floating structures Turnagain has 

sourced very high quality barges that are in excellent condition.  By starting with very high quality barges 

that have been well maintained Turnagain’s corrosion engineer will be able to apply a high quality 

coating and a twenty-year anode system insuring that the proposed floating berths achieve a 50-year 

useful life without dry-docking. Anode replacement in 20-years can be conducted by divers without 

welding or dry-docking.  

Long Term Maintenance 

All Baseline and Alternative Options proposed meet the mandatory 50-year service life requirements.  

The pile for floating and fixed options shall be galvanized and protected with anodes to achieve 50 years 

with minimal or no wastage. The two floating berth options presented are capable of achieving the 50-

year lifecycle without dry-docking. The extended service life is provided through anodes, paint, and hull 

thickness.  
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Continued Commitment to Satisfy the GPIP Stakeholders 

Turnagain has put forth its best effort to develop a solution that optimally meets the GPIP stakeholders 

wants and needs based upon the information available during the proposal phase. If elements of our 

proposal have in anyway missed the mark, Turnagain is willing to work with the project team to optimize 

our proposed facilities. If Turnagain is selected as the design builder of the new facility, continued efforts 

will be made to incorporate any missing features, to address all concerns, and to accommodate the 

shareholders input. The ultimate success of this project is as important to Turnagain as it is to the rest 

of the project stake holders.  
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Baseline Option No. 1 – 250’ x 74’ Floating Berth 

 

Turnagain expended considerable effort to develop a floating berth 

option.  New build construction was not a feasible alternative for the 

available budget. Salvaged concrete floats were unable to be converted 

into a sound facility capable of long service life and were generally not fit 

for duty.  After considerable effort, Turnagain sourced a very high quality 

double hulled freight barge that is ideally suited for conversion into a 

floating berth.  The barge is in immaculate condition. The double hull 

provides an exceptionally safe facility that can provide decades of service.  

Normally, a barge of this size and condition would exceed available funds, 

but with the low oil prices and soft market, Turnagain was able to secure 

an option on this barge that does not exceed the maximum allowable 

budget.  

 

Selection of this option will provide a 18,500 square foot floating berth; over 350% of the required freight 

handling area.  The uniform deck load and allowable axle loading exceeds the required capacity for the 

design level forklift.  The barge has 19-foot-high side shell so the Owner will be able to specify an initial 

desired freeboard and adjust 

the freeboard as desired using 

fresh water ballast.  

Freeboard heights between 4 

and 15 feet are attainable 

allowing a wide variety of 

potential long term end users 

to optimize the facility to their 

needs.  For the primary 

purpose of barge container 

handling Turnagain suggests a 

freeboard of 8-10 feet.  

 

 

Key Features of the Floating Berth 

• Deck strength to accommodate a 75-ton forklift with a full load (235-kip axle load)  

• Deck strength to stack five containers high 

• 74-foot width provides for staging of materials while accommodating for forklift maneuvering 

• 74-foot width supports container handling much better than 50’ widths 

• Turnagain’s base proposal includes high mast lighting & convenience 120V receptacles at each 

pole 

• Turnagain’s base proposal includes a basic dry fire protection system 

Proposed Barge, Interior View 

Proposed Barge in dry dock 2015.  Note. 
Fence to be removed by Design Builder 
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• 12-foot x 120-foot small boat float along backside of the barge for small vessel convenience 

o Allows easy access and safe, low freeboard moorage without impeding material 

handling 

• Double hull with new exterior coatings and cathodic protection for a 15+ year dry-docking 

schedule and 50+ year service life.  

• Floating berth is well suited to be the center point for future, large-scale expansion. 

• Baseline floating berth option will accommodate the following vessels while allowing for future 

expansion to accommodate larger vessels.   

 

Table 1 - Turnagain Accepted 

Design Vessels 

Scale Length 

Overall (LOA) 

Feet 

Beam 

Feet 

Loaded 

Draft feet 

Tug and Barge Container TEU 

Capacity: 950 

400 100 25 

Fish Processor Ship, Tenders 5,000 DWT 360 50 22 

Commercial Fishing 200 GT 150 30 20 

USCG National Security Cutter 4500 long tons 

(Displacement) 

418 54 23 

NOAA Research 1800 long tons 

(Displacement) 

231 50 20 

 

 

Future Expansion 

 The Baseline floating berth provides excellent 

opportunities for future expansion as a heavy 

freight or cruise ship facility.  The floating 

berth is ideal for passenger accommodations.   

The future addition of mooring and breasting 

dolphins would result in a top tier municipal 

grade cruise ship facility similar to the ones in 

Hoonah, Ketchikan and Juneau. The 

fundamental elements provided in the 

baseline proposal are consistent with the 

attributes of a larger facility and will provide a 

sound foundation for the construction of 

larger facilities when the future expansion is 

desired.  
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Lifecycle and Maintenance 

 To maximize the longevity of the barge, Turnagain will 

dry-dock the barge for inspection, install a new exterior 

coating system, and perform a full anode replacement. 

The interior of the barge is painted and does not need 

re-painting. Turnagain has engaged a corrosion engineer 

to design an exterior corrosion protection system that 

will allow the barge to remain in continuous service for 

50 years without dry docking. Hull anodes will need to 

be renewed by divers every 20 years.   For optimal 

service life in excess of 50 years, dry docking on a 15 to 

20 year cycle is recommended. It is not uncommon for 

well-maintained barges to perform over 50 years of 

continuous service.  For example, there are multiple ABS 

Load-line barges hauling freight in Puget Sound that 

were built in the 1940s. These barges offer the same 

performance and structural capabilities that they had 

when they were new.  There is no need to follow the ABS 5-year dry docking schedule for this facility.  

ABS rules are in place to regulate the shipping industry and are not relevant to a port facility.  

 

The proposed dock is in full compliance with the provided contract documents. Though not fully detailed 

on the drawing set, Turnagain will comply with the security and utility requirements outlined in Sections 

11 and 13 of Appendix H. 

 

Basle Line Option 1, Floating Berth Technical Details 

Hull: The hull of the floating dock is a 250’ x 74’ ABS and USCG inspected barge with a 2000 PSF capacity 

deck, 5/8” scantlings, double hull with water-tight bulkheads, and interior machinery rooms for future 

mechanical systems. 

 

Dolphins 

 The floating dock is permanently moored with two pipe pile dolphins. Each of the dolphins consist of 

two 42” diameter x 7/8” wall vertical pipe piles and two 30” diameter x 5/8” wall batter piles. The top of 

the dolphin piling are framed together. Each dolphin pile has an internal tendon anchor that is drilled 

and grouted into bedrock. These tendon anchors resist tension forces and overturning. The tendon 

anchors are 50 ksi all-thread bar. They will be grouted approximately 40’ into bedrock and then post-

tensioned and locked off at the pile top. The 30” diameter batter piling will have 1-3/8” diameter all 

thread bar and the 42” plumb piling will have 1-3/4” all thread bars.  

 

Dolphin Pile Collars 

 Pile collars will consist of U-shaped horizontal steel framework with rubber fender units to form a 

restraint collar around the vertical piles on each dolphin. The framework is welded to the deck of the 

floating dock and allows the dock to move up and down vertically with the tide. The collars will also allow 

some limited horizontal movement of the dock which will be damped by the rubber fender units. The 
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rubber fenders in this frame are designed to resist berthing loads and to remain below maximum 

compression under wind loads. 

 

Berthing Fenders 

 The berthing fenders on the floating dock will be V-shaped rubber units with a hard plastic (UHMW) 

face. These will be installed in vertical strips at 10’ on center to accommodate barges and commercial 

fishing vessels.  

 

Access Ramp 

 The access ramp will have a pedestrian walkway, railing on both sides, will accommodate the design 

forklift, and have a minimum of 14’ clear width.  Turnagain has located a high-quality used ramp that is 

approximately 24-feet wide and will provide the wider ramp at no additional cost if it is still available 

and deemed suitable after award and inspection.  

 

Design Life and Cathodic Protection (All Baseline Options) 

An extended design life will be achieved through a combination of materials selection, coatings and 

sacrificial anodes. Where possible, materials will be selected that provide a long service life. For example, 

the use of HDPE, rubber, and UHMW will be beneficial as these are naturally corrosion resistant. 

Concrete design will include sufficient cover over reinforcing steel to provide protection. Certain 

admixtures and additives such as silica flume will be considered in order to provide a durable low 

permeability mix. Reinforcing steel will be galvanized or epoxy coated in most applications. Coatings may 

include various epoxy paints, spray metalizing or hot dip galvanizing. It is anticipated that all steel piing 

and all steel fabrications will be hot dip galvanized.   

 

Sacrificial aluminum alloy and zinc anodes will be installed on components below the waterline.  All steel 

piling will be both galvanized and will have a sacrificial anode systems designed for a 30-year service life. 

Galvanizing typically has a 20-year service life in the submerged zone. The combination of anodes and 

hot dip galvanizing brings the design life to 50 years. It is anticipated that no significant base metal 

section loss will occur in this time frame. It is recommended that new sacrificial anodes be installed after 

30 years which will extend the service life.  

 

Upgraded items included in Turnagain’s Baseline Price 

Turnagain’s baseline proposals contain a number of items not specifically required by the RFP but 

thought to be a betterment to the project and necessary for practical use of the facility.  

 

Lighting and Power 

Baseline Option 1, the floating berth, and Baseline Option 

3, the 250’ x 50’ fixed pier, both include lighting and 

convenience power. The system will have three stainless 

panels:  Abutment meter & disconnect, on dock lighting 

panel, and mini power zone for the convenience 

receptacles and grounding system.  The light poles would 

be 39’ poles with bull horns and a total of six (two per pole) 
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fixtures. The 120V convenience receptacles built right into 

the poles.  Within 200 ft of abutment, Turnagain to provide 

below grade system to City transformer. 

 

Dry Fire Protection System 

All baseline options include a basic 4” dry fire line system.  Turnagain will provide a fire department 

connection at the abutment, a dry line to the back of the berth, and three connection points along the 

back-face of the berth.  The system will consist of marine grade components and satisfy basic fire 

protection needs.  

 

Small Vessel Float 
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Risk Assessment Analysis 
Risk Category Description Mitigation

Permitting High Environmental permitting poses the greatest 

schedule risk to the project and is one of the 

toughest risks to mitigate.  Agencies cannot be 

held to an accountable standard or otherwise 

required to perform at any given pace.  

Additionally, the agencies may impose unduly 

restrictive or previously uncontemplated 

conditions on permitees.

Turnagain has selected a competent and experienced 

permitting agent.  Adequate budget and resources are 

committed to  achieve permits under normal 

circumstances.  Difficult to permit installations such as a 

fill dock, armor slopes, or other high impact designs were 

not selected. Reasonable allowances for marine 

monitoring and condition compliance were made in the 

bid process.

Geotechnical Unacceptable Geotechnical conditions at the site are quite 

well described in the geotech report however 

only the arean along the shoreline where 

Turngain'sproposed facilities are located has 

been explored.  Shifting off the shelf into 

deeper water toward the center of the bay in 

the alighment generlay shown in the R&M 

fesability report is unacceptably risky.  There is 

no means of knowing what the bedrock 

elevation does.  If the bedrock is deaper it is 

not a simple problem of needing longer piles, it 

fundimentaly changes pile design requirments 

and could escilate cost exponentialy. 

Locating the facility outside the explored basin would 

require geotechnical exploration.  If the exploration 

discovered deep rock the project budget would be blown.  

If deep rock was encountered and piles, it would be 

unreasonable to rely on driving pile or spin fin piles to 

achieve bearing in the soils given the known high 

succeptability for liquifaciton. Only piles founded on 

bedrock are capable of insuring bering capaciy at this 

site.  Do to extream cost and stabiltity risk the Turnagain 

proposals avoided the unexplored deep mid-harbor area.

Geotechnical Medium Geotechnical conditions at the site are quite 

well described in the geotech report but 

localized anomalies may occur.  Deeper than 

anticipated bedrock elevations could impact 

pile lengths.

Turnagain's designs do not rely on soil above mudline for 

bearing capacity.  All piles are driven to bedrock.  To 

mitigate deep bedrock Turnagain has allowed for 

reasonable added pile length.  If deep rock in excess of 

the supplied pile is encountered additional pile can be 

sourced with minimal or  no impact on the project 

schedule.

Geotechnical Low Geotechnical conditions at the site are quite 

well described in the geotech report however 

material differences that result in greatly 

increased soil mobility beyond what is 

anticipated could impact the structure in a 

design level seismic event.

Turnagain's geotechnical engineer performed a 

reasonable and prudent analysis of seismic soil 

conditions and loading.  The resultant design is 

conservative and reasonable.  If soil conditions do not 

behave as anticipated during  a massive earth quake 

event and the upland portion of the GPIP facility suffers a 

vast land slide event the dock may be severely damaged.  

Designing and constructing to protect against an unlikely 

and unanticipated doomsday event is not financially 

prudent.   

Damage During 

Transit

Low Precast members can be used to provide a cost 

effective and quality facility however if large 

precast members are damaged during 

construction they can be difficult or impossible 

to fully repair.  Full replacement of damaged 

modules can impact the schedule. 

Turnagain will take precautions to ensure that the 

handling and transit of large precast elements is done in 

accordance within the engineered guidelines and in 

accordance with best practices for hoisting and rigging.  

Turnagain has never seriously damaged a concrete 

element.  Prudent care and planning mitigates this risk.
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Barge Corrosion Assessment: 

Initial cost savings potentially recognized by purchasing a heavily wasted barge were deemed imprudent 

and not in the best interest of the project when considered over the long term. The foundation of the 

Turnagain floating berth is starting with a very high quality barge in sound condition.  Turnagain has 

engaged a corrosion engineer to make recommendations on the service life of the proposed barge.  

Attached is the corrosion engineer’s recommendation for achieving a 50-year service life without dry-

docking.  
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September 23, 2016 
 
 
Mr. Jason Davis 
Turnagin Marine Construction 
8241 Diamond Hook Dr., Unit A 
Anchorage, AK  99507 
 
 
 
Subject:  PCC Provider, Coatings and Corrosion Assessment 
 
 
Mr. Davis, 
 
Northwest Corrosion Engineering has completed a review of the two provided inspection reports, 
dated July 8th and 14th, 2016 detailing the existing condition of the interior and exterior surfaces 
of the PCC Provider.  The purpose of our review was to evaluate the existing corrosion control 
measures and offer our opinion as the expected longevity of the vessel based upon those 
considerations.  A summary of our review includes the following: 

1. The double shell vessel was constructed in 2002.  The outer (seaside) wall is composed of 
5/8-inch steel plate and the inner wall is constructed of 3/8-inch plate. 

2. Corrosion control of the outer hull consists of a Hemple Paint System; a specific coating 
system was not detailed.  Galvanic anodes are connected to the below water portion of the 
hull. 

3. The underwater survey noted that the coating was in excellent condition and no blistering 
was observed.  All anodes were described as being in good condition with approximately 
10% depletion. 

4. A review of the supplied photographs is consistent with these findings. 

In order to provide a detailed analysis and expected useful life of the vessel, we would need to 
participate in a dry dock inspection.  This inspection would include the following elements: 

• Determine quantifiable coating characteristics such as adhesive properties, total dry film 
thickness, holiday testing, and notation of any abnormalities. 

• Measure total anode volume loss and calculate average protective current output.  This will 
allow us to determine an accurate anode consumption rate and remaining useful life. 

• Verify that protective current distribution is adequate over all submerged surfaces. 

Once this inspection is completed, an updated coating system and anode installation design will 
be developed.  It is anticipated that the coating system requirements will include performing a 
sweep blast over the entire exterior surface and the application of a marine-grade overcoat (one or 
two coats) that is compatible with the existing coating material.  At locations of existing coating 
defects, the steel will be abrasively blasted to a provide a white metal finish in order to ensure a 
proper surface anchor profile prior to coating. 

 

10995 Warfield Road, Sedro-Woolley, WA  98284 
Phone: (360) 826-4570   Fax: (360) 826-6321 

orthwest Corrosion Engineering N 
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September 2016  Turnagin Marine Construction 
  PCC Distributor Coating and Corrosion Assessment  
 
 

Page 2 of 2 
 

The design of the anode system will be such that a minimum 20-year anode life is achieved.  The 
design will also include provisions for easy replacement of the anodes during routine dive 
inspection work. 

Given these considerations and an appropriate inspection/maintenance schedule (perhaps 15 – 20 
years), it is reasonable to expect that the combination of a robust coating system and a properly 
designed cathodic protection system will provide a minimum 50-year service life. 
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Equipment, Means, and Methods 

 

Company Equipment 

For the Gary Paxton project, Turnagain will supply the Brightwater Crane Barge.  The Brightwater was 

designed specifically to construct large scale construction projects in the severe Alaskan environment. 

The Brightwater recently completed similar work continuously operating in Hoonah from June through 

mid-February performing pile driving, large diameter socketing, rock anchoring, and lifts up to 120 tons 

in exposed waters with minimal down time. The Brightwater is equipped with a pair of 100’ long x 52” 

diameter octagonal automated spuds that reduce roll and provide station keeping in severe weather.  

The Brightwater supplements the spuds with a 4 point mooring system designed for severe conditions 

and deep water. The crane has extensive hoisting capabilities. In its current configuration, it is 

equipped with a 240 foot long boom and can lift 100 tons at 125 feet from center pin.  Engineered lift 

chart and general arrangement drawing attached.  The crane barge is maneuvered by two azimuth 

drive mini tugs carried on deck and serviced by two 90-HP rough water skiffs. On-board pile equipment 

includes: 
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Activity Name Remaining
Duration

Start Finish

Gary Paxton Industrial Park- Floating Dock Preliminary Schedule436 27-Sep-16 15-Jan-18

Milestones 320 27-Sep-16 15-Jan-18

Proposals Due 0 27-Sep-16

Award Contract 0 22-Nov-16*

Notice to Proceed 0 06-Dec-16*

Issue For Construction Drawing Set 0 07-Apr-17

Receive Environmental Permits 0 08-Jun-17

Substantial Completion 0 08-Aug-17

Final Completion 0 15-Jan-18

Design 121 29-Nov-16 06-Apr-17

Permitting 131 29-Nov-16 07-Jun-17

Client Submittals 75 20-Dec-16 08-Mar-17

Quality Milestones 36 18-Jan-17 08-Mar-17

Material Procurement/ Fabrication 156 08-Nov-16 25-Apr-17

Construction 79 01-Jun-17 15-Aug-17

Contingency for Permit Delays 90 27-Sep-17 13-Jan-18

Project Closeout 30 15-Aug-17 27-Sep-17

Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar

2017 2018

15-Jan-18, Gary Paxton Industrial Park- Floating Dock Preliminary Schedule

15-Jan-18, Milestones

Proposals Due

Award Contract

Notice to Proceed

Issue For Construction Drawing Set

Receive Environmental Permits

Substantial Completion

Final Completion

06-Apr-17, Design

07-Jun-17, Permitting

08-Mar-17, Client Submittals

08-Mar-17, Quality Milestones

25-Apr-17, Material Procurement/ Fabrication

15-Aug-17, Construction

13-Jan-18, Contingency for Permit Delays

27-Sep-17, Project Closeout

Gary Paxton Industrial Park- Floating Dock Preliminary Schedule Proposal Layout 02-Nov-16 14:08

Project Baseline Bar

Secondary Baseline

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary

Page 1 of 1 TASK filter: All Activities
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Quality Management Narrative 

 

Introduction 

The Quality Goal for this project and the project team reflects the standard which Turnagain Marine 

and R&M Consultants strive to achieve on every project.  The goal is to deliver products and services in 

a manner that meets the stated requirements and expectations of the Client including conformance 

with contract requirements, environmental constraints, constructability limitations, prevailing industry 

standards, and applicable laws and licensing requirements.  

 

Processes to Ensure Design Conformance 

One of the most fundamental keys to the success R&M has enjoyed is its time-tested, in-house quality 

management program. This program has been carefully developed and improved over 44 years of 

providing professional technical services, and the goal is to deliver products and services in a manner 

that meets the project-specific requirements and expectations of the Client including conformance 

with contract requirements, prevailing industry standards, and applicable laws, codes, and permit 

requirements. The Quality Management Program is a company-wide plan that sets out guidelines and 

procedures specifically applicable to each department (i.e., engineering, surveying, construction 

administration). 

 

A balanced Quality Management Program is composed of the Quality Assurance Program (QAP), the 

Quality Control Program (QCP), and our Quality Improvement Program (QIP). Together they comprise 

our QA/QC program.  Each project has its own Quality Plan, which delineates the special procedures of 

relevance to that project.  The actual Scope of Work, Schedule, and Budget will be drawn from the 

Proposal and contract documents after award of the project and developed further as necessary. 

 

The Quality Plan is used to guide a comprehensive set of quality reviews, checks and counter-checks 

into an effective set of procedures designed to enhance our professional performance and client 

satisfaction.  Kim Nielsen, Group Manager of Waterfront Engineering, and Duane Anderson, Principal, 

will be responsible for design quality on this project.  Kim will be responsible for developing, 

overseeing, and implementing a Quality Plan specific to this design-build project.   

Some discrete steps along the path of project design QA/QC include, but are not limited to the 

following: 

Quality Assurance: 

• Develop a project specific Quality Plan 

• Kickoff meeting to define project objectives/goals, functional needs, and schedule 

• Obtain information necessary to objectively execute design level QA/QC, and identify data gaps, 

etc. that may pose risks 

• Verify the codes and standards to which the technical review will be conducted 

• Ensure that QC checks are completed and any identified issues are resolved and meet the 

established standards and client goals 

Quality Control: 
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• Implement the project specific Quality Plan 

o Confirm project design milestones within the master project schedule 

o Explain the document checking and review procedures to be used (explained further 

below). 

o Assemble documents – review – get concurrence – incorporate changes – verify changes 

o Execute review of design and construction documents at Preliminary (contract award), 

65%, and draft 100% design milestones  

It is the responsibility of Kim and Duane to carefully apply the QA/QC protocols to the project assigned 

and also provide contract review and oversight of the program.  Elements of R&M’s QA/QC program 

include: 

• Communication 

• Kickoff Meeting 

• Design Document Checking 

o Coordination Checks 

o Technical Check 

o Independent Peer Review 

o Constructability Review 

o Client Reviews 

 

Proposer’s Commitment and Plan for Procurement through Closeout 

Turnagain Marine Construction has adopted the widely accepted Three Phase USACE Contractor 

Quality Control Program.  The USACE program insures quality workmanship and contract compliance 

for all construction activities both on and off site. One advantage of using the USACE Three Phase QC 

method is that it is affective for all levels of fabricators, subcontractors, and on site work. When 

awarded this project, Turnagain will submit a QC plan (as part of the Quality Management Plan) that 

covers all construction operations whether on or off site, work by subcontractors, fabricators, and 

suppliers.  The QC Plan Outline is as follows (taken from USACE Standard Specifications): 

A) Description of the quality control organization 

B) Name, qualifications, duties, responsibilities, and authorities of each person engaged in the QC 

function. 

C) Letter from the company President authorizing the QC manager to stop work that is not 

compliant with the contract and providing authorization to perform the needed QC functions.  

The QC manager will issue similar letters for subordinate QC staff. 

D) Procedures for scheduling, reviewing, certifying, and managing submittals to and from all 

associated entities. 

E) Control, verification, and acceptance testing procedures for each specific test to include the 

name, specification paragraph requiring testing, feature of work to be tested, test frequency 

and test administrator. 

F) Procedures for tracking preparatory, initial, and follow up controls as well as associated 

verification and acceptance testing documentation. 

G) Procedures for tracking construction deficiencies from identification through acceptable 

corrective action. 
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H) Reporting procedures and proposed report formats.  

I) A list of all definable features of work (DFW). Per the USACE a DFW is a task which is separate 

and distinct from other tasks, has separate control requirements, and may be identified by 

different trades or disciplines. 

J) A list of all inspections required by code or contract. 

 

The Turnagain QC plan will be updated and maintained throughout the contract period.   

 

Individual Responsible for Quality Management Plan 

Turnagain has engaged the services of the Robert Marmaduke to be responsible for the development 

and implementation of the Quality Management Plan for the Gary Paxton Industrial Park Multi-

Purpose Dock.  Mr. Marmaduke has extensive experience quality management experience on Federal, 

State, and Local Public Works project acting on behalf of all parties.  Robert will implement and 

develop the overall quality management plan utilizing the expertise of Kim Nielsen and Duane 

Anderson to assist with the design quality control and assurance.  Resumes are accompanied at the 

end of this section. 

 

Summary of Testing Facility Capabilities and Inspector Qualifications 

As part of the Quality Management Plan, Robert Marmaduke will be responsible for identifying and 

incorporating the appropriate special inspections and testing in conjunction with the design team and 

contract requirements.  To perform special inspections and testing as deemed necessary, Turnagain 

Marine will utilize the services Wilson Engineering (onsite weld inspection), Dowl HKM (concrete and 

aggregate testing/ inspection), R&M Consultants (concrete and aggregate testing/ inspection), and 

Krazan & Associates (offsite weld inspection and precast concrete testing/ inspection).  Each firm 

identified is experienced and specializes in the identified inspection and testing. 
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Response to Questions Posed 10/6/2016 
 

1. Proposal addresses possibility of actual bedrock conditions requiring longer piles.  Please 
describe Turnagain’s approach should actual bedrock be higher than anticipated and/or of lesser 
quality (bearing/resistance not attained).  Does Turnagain intend to perform PDA testing as a 
verification method? 

a. If the actual bedrock is 15 to 20 feet higher than anticipated our design and construction 
approach will not need to be modified.  If the bedrock is more than 20 feet shallower 
than anticipated rock anchors, rock pins, or sockets may be incorporated into the design.  

b. Turnagain anticipates that the surface layer of the rock could be weathered and of poor 
quality.  The pile will be fitted with heavy pile shoes and impact proofed into the surface 
layer of bedrock.  If the rock is of poor quality or does not develop the anticipated 
resistance, the pile will be driven farther into the rock until the required bearing capacity 
is achieved.  It is highly unlikely that with minimal increased penetration the pile will not 
be able to achieve required resistance.  

c. Turnagain does not anticipate performing a PDA program.  Turnagain will use the widely 
accepted ENR formula to calculate bearing capacity.  If any concerns arise during this 
process or the values attained are for some reason deemed potentially unreliable 
Turnagain would take measures, including possibly a PDA program, to ensure the 
engineering criteria are met and documented.  

 
2. It appears Turnagain intends to provide/install anodes on the barge in Option 1 (250’ x 74’); 

please confirm.  It’s clear that all pilings will have anodes. 
a. The barge will be fitted with anodes capable of providing a 20‐year service life.  The 

anode connection will be such that divers can replace the anodes in 20 years without 
welding or dry‐docking.  

3. What is the expected completion date of Option 1, assuming an NTP is issued by the first or 
second week of November? 

a. The completion date is driven by the permitting timeline.  Given that the Baseline Option 
1 only requires eight piles and no socketing, it seems reasonable that an IHA will not be 
required.  If the project can proceed without an IHA it is reasonable to target an August 
15, 2017 completion date.  

4. Does the small‐vessel floating dock’s ramp allow for vehicle loads (drive‐down)? 
a. The proposed small vessel float is not intended to be used as a vehicle drive down but 

can accommodate a Kawasaki Mule or similar ATV.  When transferring freight, it is safer, 
more practical, and more productive to use an extended boom forklift, pedestal crane, or 
boom truck from the primary float.  It is practical to reach out across the 12’ wide float 
with loads likely to be placed on the small vessels. Given that the barge is 6‐8 feet above 
the dock surface it will serve similarly to a loading dock allowing good visibility and access 
during freight transfer.  Material staging can take place on the small boat float.  The small 
boat float will provide safe access to the vessels for carts and pedestrians. 
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b. While Turnagain firmly believes that freight loading from the barge float will be very user 
friendly and provides more hoisting options than a drive down, the facility can be 
upgraded to include a drive down small boat float.  Turnagain is willing to discuss this 
option if desired. The range of cost for a drive down float is between $175,000 and 
$400,000 depending on the size, capacity, and features selected.  
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_________________________________________________ ($_____________) Dollars 
  Print Dollar Amount 
 

If Proposer  is: 
 
An Individual 
 

 Name (typed or printed):         
 
 By:            

(Individual’s signature) 
 
 Doing business as:          
 
A Partnership 
 

 Partnership Name:          
 
 By:            
  (Signature of general partner – attach evidence of authority to sign) 
 
 Name (typed or printed):         
 

Fixed Price for Design and Construction of Baseline Scope of Work: 

Note: Include the following information as a supplemental information as required by the 
Request for Proposal: 
 
 Provide basis of pricing; methodology and project design features used to determine 

pricing; and 

 Provide pricing assumptions if material to contingencies included in pricing to allow 
OWNER to consider whether scope or project risk allocation could be revised to 
obtain a higher value price and scope of work. 

This Price Form is submitted by:

GARY PAXTON INDUSTRIAL PARK MULTI-PURPOSE DOCK - PROPOSAL, VOLUME II
BASELINE PRICE FORM

Alternative Options: pricing shall be provided for any Alternative Options included in the
Proposal.  Proposer hereby certifies the validity of Alternative Options prices, as presented
by the Proposer.
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PRICING PROPOSAL - VOLUME II

RFP SECTION 2.8 -SCHEDULE OF VALUES - Expanded

GARY PAXTON INDUSTRIAL PARK FACILITY

BID 

ITEM 
ITEM DESCRIPTION QTY. UNIT  UNIT COST 

 EXTENDED 

PRICE 

10 Permitting 1 LS 65,000.00$       

10.01 Submit Permit Application

10.02 Permit Issued

11 Design 1 LS 210,000.00$     

11.01 30% Design

11.02 Coatings and Corrosion Engineering 

11.03 Final Sealed Basis of Design

11.04 Final Sealed Design Cal. Package

11.05 For Construction Package

11.06 Design QC Package

11.07 Final Record Drawings

12 Construction Administration 1 LS 240,000.00$     

12.01 Inspection and Testing

12.02 Bowditch Barge Assessment Report

12.05 Monthly Construction Administration

12.06 Approved Baseline Schedule

12.07 Approved Quality Management Plan

12.08 O&M Manuals

20 Mobilization 1 LS 360,000.00$     

20.01 Bonds and Insurance Certificates

20.02 Upland and Civil Mobe

20.03 Marine Equipment Mobe

20.04 Barge and Materials Mobe

20.05 Demobilization

30 Upland and Abutment Work 1 LS 350,000.00$     

30.01 Upland Abutment Materials

30.02 Upland Abutment Site Work

30.03 Upland Abutment Installation

40 Finishes 1 LS 600,000.00$     

40.01 Lighting and Convenience Power

40.02 Dry Fire Line from the Abutment

40.03 Small Boat Float (120') and Gangway

40.04 Bollards, Bull Rail, Fire & Life Ring Cab.

40.05 Barge Fenders

Selected Baseline Option 1, 250' x 74' Floating Berth

Page 1 of 2
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50 Floating Dock 18500 SF 150.00$              2,775,000.00$  

50.01 Barge Material On Hand

50.02 Afloat Retrofit and Prep

50.03 Drydock and Paint

50.04 Pile Hoops Fabricated and Installed

50.05 Install Barge

60 Dolphins 1 LS 1,600,000.00$  

60.01 Procure Pile

60.02 Procure Rock Anchor Material

60.03 Procure & Fabricate Steel Caps

60.04 Procure Anodes

60.05 Install Pile

60.06 Install Rock Anchors

60.07 Install Caps

60.08 Install Anodes

70 Transfer Bridge 1 LS 600,000.00$     

70.01 Transfer Bridge Materials On Hand

70.02 Transfer Bridge Retrofit

70.03 Transfer Bridge Paint

70.04 Apron and Transitions

70.05 Install Transfer Bridge

6,800,000.00$  

80 Additional Services **

80.01 Heavy Shore Power System Additive 60,000.00$        

80.02 Pedestal Mounted Dock Crane 175,000.00$      

80.03 Demo Utility Dock 90,000.00$        

80.04 Provide Water Service at Abutment 45,700.00$        

-$                    

** Pricing fixed if executed by selection deadline.  

** Change order required to authorize additional services. 

Baseline Option 1 Total

Selection Deadline

1/31/2017

1/31/2017

3/2/2017

3/2/2017

Page 2 of 2
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Additional Services (Optional) 
Pricing is fixed if Additional Services are executed by selection deadlines.  The contract completion 
milestones will not be negatively impacted if the Additional Services are executed by the selection dates.  
A change order is required to authorize any of the following Additional Services: 
 
 
Item 80.01 Heavy Shore Power System Additive 
Add two marine grade power pedestals.  Each of the two pedestals will have a 100 amp 120/208V three 
phase receptacle, a 100 amp 120/208V single phase receptacle, and a 50 amp 120/208V single phase 
receptacle.  Selection Deadline: 1/31/2017. 
 
Item 80.02 Pedestal Mounted Dock Crane 
Provide a MCT 1040 Telescopic Boom Crane capable of hoisting 4400 lbs at 40 feet.  The crane will be 
positioned in an agreeable location on the structure.  This option would be beneficial to accompany the 
small vessel float for the fishing fleet.  This option includes the electrical system to a panel at the access 
abutment.  Providing the upland power feed is by others. Selection Deadline: 1/31/2017. 
 
Item 80.03 Additional Demolition 
Turnagain’s baseline proposal allows for demolition of structures that directly interfere with the new 
construction.  Exercising this option would result in the complete removal and disposal of the pile 
supported dock and nearby shoreline appurtenances.  Turnagain will include this option in the permitting 
process to ensure potential selection of this item does not negatively affect the project completion 
milestones.  Selection Deadline: 3/2/2017. 
 
Item 80.04 Provide Water Service at Abutment 
Provide all engineering, labor and materials to connect the dry fire line system to the existing water line.  
The scope of this service would be to install a tapping saddle to the existing water line, connect a four-
inch gate value and backflow preventer in line, and run four-inch piping to the abutment.  The dock fire 
line system would be connected to the furnished line allowing the system to be charged by turning the 
gate valve at the main line.  Selection Deadline:
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